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The cases of Carey Lombard Lumber Co. v. 
Thomas, 22S. W. Rep. 743, and Wright v. Lee, 
55 N. W. Rep. 931, decided by the Supreme 
Court of Tennessee and South Dakota, re- 
spectively, fairly illustrate the diversity of 
judicial opinion as to the effect, which a fail- 
ure on the part of a foreign corporation to 
comply with the statutory conditions before 
undertaking to do business in the State will 
have upon the validity of its contracts. Since 
the company has no legal existence in the 
State, andis entitled to recognition only upon 
such terms as the State sees fit to prescribe, 
the question as to whether the failure to com- 
ply with statutory conditions will result in a 
want of power to contract, which will render 
its undertakings void, is largely a matter of 
construction and the conflict of decisions is 
partly due to a difference in the phraseology 
of statutes regulating foreign corporations. 
Some of the statutes simply prohibit business 
by a foreign company which has not taken the 
requisite steps to qualify itself. Others go 
farther and prescribe a penalty for undertak- 
ing to do a business without complying with 
the statute. The general rule, as to a contract 
in contravention of a statute, as stated by 
Murfree on Foreign Corporations, § 79, is 
that it will not necessarily be regarded as il- 
legal and void, but that the whole statute 
must be examined to discover whether it is 
intended to prevent courts of justice from en- 
forcing contracts in relation to the act pro- 
hibited ; and that when a statute prohibits an 
act or annexes a penalty for its commission, 
it does not follow that the unlawfulness of 
the act was meant to avoid a contract made 
in contravention of it. Gold Min. Co. v. 
National Bank, 96 U. S. 640; National Bank 
v. Matthews, 98 U. S. 721. Following this 
rule a number of courts have held that when 
the statute prohibiting foreign corpora- 
tions from doing business in the State with- 
out first complying with specified conditions, 
denounces a penalty for a failure to so com- 
ply, such penalty must be taken to be the ex- 
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clusive means contemplated by the legislature 
of enforcing obedience to the statute; that 
there was no purpose to render the contracts 
and dealings of the company void and unen- 
forceable. This view though supported by 
the weight of authority is far from universal. 
In a number of States such contracts have 
been held void, although the statute, pre- 
scribing the conditions upon which the com- 
pany may do business in the State, also pre- 
scribes a penalty for a failure to comply with 
its provisions. This is the doctrine laid down 
in the Tennessee case first mentioned. On 
the other hand, the conclusion of the South 
Dakota court is in line with prevailing 
authority which holds that the right of the 
corporation cannot be collaterally questioned 
by one who has contracted with it, but only 
by a proceeding by the State. This view 
strikes us as the more reasonable and sounder. 
The other is certainly against good conscienze 
and good morals in permitting a debtor to 
gain a material advantage and avoid a just 
debt merely by the failure of the corporation 
to comply with certain formal conditions. 

An action against a town for libel strikes 
the National Corporation Reporter as some- 
thing of a novelty, attention being called to 
the point by the recent decision of the Su- 
preme Court of Massachusetts, Howland v. 
Town of Maynard. It appeared on the trial 
that the defamatory matter charged by plaint- 
iff to have been published by defendant was 
contained in an official publication of the re- 
port of the investigating committee duly se- 
lected by the town to investigate the manner 
in which plaintiff and another were perform- 
ing a certain contract entered into between 
them and defendant for the construction of 
water works. The court held that the plaint- 
iff could not recover, since the publication 
of defamatory matter contained in an official 
report of a properly selected investigating 
committee, will not serve as a basis for action 
for libel against a town. :The court declined 
to consider, whether a town can be guilty of 
malice or under what circumstances an action 
of tort will lie against a town ; and it refused 
to follow the English and Canadian decisions 
because of differences between English and 
American municipalities. This decision is 
based on precedent as well as reason. In 
Massachusetts as well as in New England 
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generally, towns are instituted for political 
purposes. They are created for convenience 
in the administration of the government. 
Stone v. Charleston, 114 Mass. 223 ; Coolidge 
v. Brookline, Jd. 596; Agawam v. Hampden 
Co., 130 Mass. 531. They are given such 
powers as are necessary to carry into effect 
the purpose for which they are organized. 
Their powers are special and limited, because 
the purposes for which they are established 
are circumscribed. So far as the duties im- 
posed upon them are purely public, and com- 
mon to all towns, such as the maintenance of 
police, health, schools, and highways, for in- 
stance, they are not liable for an injury 
caused to any one through neglect in their 
performance, except in cases where a remedy 
is expressly given by statute. Hill v. Boston, 
122 Mass. 344; Tindley v. City of Salem, 137 
Mass. 171. 








NOTES OF RECENT DECISIONS. 


MASTER AND SERVANT—LIABILITY FOR As- 
SAULT BY SERVANT.—In Dickson v. Waldron, 
34 N. E. Rep. 506, it is held by the Supreme 
Court of Indiana that the manager of a the- 
ater is liable for an assault and battery on an 
inoffensive patron made by one employed 
as doorkeeper and special police. After dis- 
cussing the facts, Howard, J., says: 

Itis enough to say that these answers are fully 
sustained by the evidence in the record. The main 
question in this case, and perhaps the only one that 
need be decided, is whether appellants are liable to 
appellee for the injuries inflicted upon him by their 
employee John M. Kiley. The treatment due from a 
carrier to his passenger, from an innkeeper to his 
guest, and from a theatrical manager to his patron, 
while perhaps differing in degree, is similar in kind. 
The duty ofa railroad company to its passengers is 
well expressed in Railway Co. v. Cooper (Ind. App.), 
33 N. E. Rep. 219. This was acase where a passen- 
ger, having purchased his ticket, was in the company’s 
station, on his way to his train, when he was assaulted 
by one of the “‘gatemen;” and it was contended by 
the company that the gateman, in making the assault, 
was not acting in the scope of his employment. The 
court said: “It seems’to us reasonably clear . . . 
that the servant was, atthe time of doing the acts 
complained of, on duty for his master, and at or near 
his proper place, and that the assault was committed 
on appellee while he was properly on the master’s 
ground, and under charge of the master’s servants, 
and entitled to their protection, rather than their 
abuse. . . . Moreover, the appellee did not bear 
the relation of a stranger to the appellant, but on the 
contrary it owed to him an affirmative duty, to pro- 
tect him from the violence and insults of its own 





servants atthe station. It is well settled that one 
who has purchased his ticket, and is passing at the 
proper time from the depot to the train, is a passen- 
ger, and entitled to the rights of a passenger. . 

One of the prime duties resting upon a railroad com- 
pany is to protect its passengers from assaults and 
injuries by its servants, nor does the question of its 
liability for a breach of this duty depend upon 
whether or not the servant, in the performance of the 
act, is within the scope of his employment.” In Rail- 
way Co. v. Prentice, 13 Sup. Ct. Rep. 264, it is said: 
“A corporation is doubtless liable, like an individual, 
to make compensation for any tort committed by an 
agent in the course of his employment, although the 
act is done wantonly and recklessly, or against the 
express orders of the principal.” Railway Co. y. 
Willoeby, 33 N. E. Rep. 627 (decided at the last term 
of this court). In Railway Co. v. Bayfield, 37 Mich. 
205, Cooley, C. J., speaking for the court, says: “It 
is, in general, no excuse to the employer that an in- 
jury which has occurred was caused by disobedience 
of his orders, whether they be express orders or implied 
orders. He assumes the risks of such disobedience 
when he puts the servant into his business, and the 
reasons for holding him responsible for the servant’s 
conduct are the same whether the injury results from 
a failure to observe the master’s directions, or froma 
neglect of the ordinary precautions for which no 
specific directions are deemed necessary. It will be 
conceded that fora positive wrong beyond the scope 
of the master’s business, intentionally or recklessly 
done, the master cannot be held responsible, this be- 
ing very properly regarded as the personal trespass 
or tort of the servant himself. But when the wrong 
arises merely from an excess of authority committed 
in furthering the master’s interests, and the master 
receives the benefit of the act, if any, it is neither 
reasonable nor just that the liability should depend 
upon any question of the exact limits of the servant’s 
authority. The master fixes these, and it is his duty 
to keep his servant, in what is done by him, within 
the limits fixed. An actin excess would still have 
the apparent sanction of his authority. The occasion 
for it would be furnished by the employment, and 
the injured party could not always be expected to 
know, or be able to discover, whether it was or was 
not without express sanction.” In Higgins y. Turn- 
pike Co., 46N. Y. 23, the following is quoted with 
approval from an English case: “It is said that 
though it cannot be denied that the defendant au- 
thorized his guard to superintend the conduct of the 
omnibuses generally, and that such authority must be 
taken to include an authority to remove any who mis- 
conducts himself, yet the defendant gave no author- 
ity to turn out an inoffensive passenger, and the 
plaintiff was one. But the master, by giving the 
guard authority to remove an offensive passenger, 
necessarily gave him authority to determine whether 
any passenger had misconducted himself. It is not 
convenient for the master personally to conduct 
the omnibuses, and he puts his guard in his place. 
Therefore, if the guard forms a wrong judgment, the 
master is responsible.” In Drew v. Peer, 93 Pa. St. 
234, which was a case where Peer and his wife had 
purchased tickets and entered a theater, and were 
ejected with force by the attaches of the theater be- 
cause of their being colored persons, the following 
were approved as correct instructions to the jury: 
“If the ticket agent had called upon any one of the 
crowd ‘to put that nigger out,’ and some ruffian had 
done so, the defendant would be liable. . . . If 
the injury was committed by an agent out of the 
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usual course of employment, the defendant was not 
responsible; but, if the injury was committed by the 
defendant’s doorkeeper or ticket taker, then it was in 
the course of their employment.”’ 

In the case at bar it was the ticket agent, Joseph 
Gordon, who called out to have appellee arrested, and 
it was not a ruffian bystander who put him out, but it 
was appellants’ doorkeeper, acting in the course of his 
employment. In this case, also, the evidence shows, 
and the jury so found, that appellee was without 
fault. The trouble was occasioned entirely by a dis- 
pute as to the purchase of tickets, and both the ticket 
seller and the doorkeeper acted within the business 
of their employment, maintaining that side of the 
controversy which was in their master’s interest. In 
Higgins v. Turnpike Co., supra, it was claimed that 
no authority had been given toturn out an inoffen- 
sive passenger, and that, therefore, there was no 
liability for the servant’s acts; but the court held 
that the authority to remove an offensive passenger 
necessarily carried authority to determine whether 
any passenger was offensive or not. So, here, the 
matter was about the master’s business, and the serv- 
ant, of necessity, must be the judge as to whether the 
conduct of appellee was such as to require his re- 
moval; and if a mistake was made, and an inoffensive 
patron of the theater was unjustly attacked and in- 
jured, the master must respond. “It is not conven- 
ient for the master personally to conduct the [busi- 
ness of keeping order in his theater], and he puts his 
guard in his place. Therefore, ifthe guard forms a 
wrong judgment, the master is responsible.’ See, 
also, Goffv. Railway Co., 3 El. & El. 673. But this 
ease is even stronger; not only was the master here 
represented by his ticket agent and his janitor or 
doorkeeper, but his special agent, John Dickson, 
“deputized to act in his absence,” was present in the 
theater ticket office, and looking out through the win- 
dow upon the whole transaction. He testifies that he 
said and did nothing in the premises, and his silence 
can be taken only as his and appellants’ approval of 
what was done. Indeed, no rule is better established 
than that a principal is responsible for the acts of his 
agent, performed within the line of his duty, whether 
the particular act was or was not directly authorized, 
and whether it was or was not lawful. Railroad Co. 
vy. McKee, 99 Ind. 519; Pennsylvania Co. v. Weddle, 
100 Ind. 141; Express Co. v. Patterson, 73 Ind. 430; 
Railway Co. v. Foster, 104 Ind. 293, 4 N. E. Rep. 20. 
But common carriers, innkeepers, merchants, man- 
agers of theaters, and others who invite the public to 
become their patrons and guests, and thus submit 
personal safety and comfort to their keeping, owe a 
more special duty to those who may accept such in- 
vitation. Such patrons and guests have a right to ask 
that they shall be protected from injury while present 
on such invitation, and particularly that they shall 
not suffer wrong from the agents and servants of those 
who have invited them. Railroad Co. vy. Flexman, 
103 Ill. 546; Craker v. Railway Co., 36 Wis. 657. 





NvuIsaNCE—OVERHANGING TREES—ABATE- 
meENT—Norice.—In Hickey v. Michigan Cent. 
R. Co., 55 N. W. Rep. 989, decided by the 
Supreme Court of Michigan, it was held that 
where branches of a tree overhang a right of 
way, constituting a nuisance, the railroad 
company may remove the projecting parts 
without giving notice, when the adjoining 








owner knows that the company claims they 
are a nuisance and desires their removal 


which he refuses. Montgomery, J., says: 

The circuit judge instructed the jury as follows: 
“Tt is the view of the court that it was the duty of the 
railroad company, having operated that road with 
these branches there for so long a time, to have noti- 
fied Mr. Hickey that they were an obstruction, toa 
certain extent, to the line of their road; that he must 
remove the branches, or remove his trees, or that 
they did not desire them any longer to grow upon 
their land, which they had a right to do, without any 
reference to the obstruction of the view of the track; 
and that he must cut down the branches, or remove 
the trees, or they would doso. Then, if he refused, 
they might, of their own motion, remove the branches 
from the line of the right of way. I base this opinion 
largely upon the case cited for the defendant, of Earl 
of Lonsdale v. Nelson, 2 Barn. & C. 302.” 

We think this instruction was erroneous. It is 
stated without limitation, in Wood on Nuisances 
(section 834:) ‘Any person injured by a nuisance, to 
the extent that he may maintain an action at law there 
for, may remove so much of the nuisance as is neces- 
sary to secure to himself immunity from damage there- 
from; but he must not be guilty of any excess therein, 
for, as to all excess of abatement, he will be a tres- 
passer.”? At section 838 it is said: ‘‘The party judges 
at his peril, and if he errs in judgment he is answer- 
able for all the damages that ensue; and if, in the ex- 
ercise of the right, a breach of the peace is involved, 
he is answerable, by indictment, for the results. This 
general rule is, however, subject to exception. It is 
stated in Wade on Notice, (section 480h:) ‘‘Where the 
act complained of is one of positive wrong or willful 
negligence, or the security of life and property is en- 
dangered, and the danger seems imminent, the party 
threatened with the injury may abate the same with- 
out giving notice to the wrongdoer, or waiting for 
him to remove it. Where, however, the nuisance is 
merely permitted to exist, and the case is not very 
urgent, notice, and an opportunity to remove it, is es- 
sential, before the complaining party would be justi- 
fied in forcibly abating the same.’”’ The case of Ear! 
of Lonsdale vy. Nelson, is understood to hold that nui- 
sances created by act of omission may not be abated 
except after notice; but in the opjnion in that case, 
by Justice Best, it was stated as follows: “There is 
no decided case which sanctions the abatement, by an 
individual, of nuisances by omission, except that of 
cutting the branches of trees which overhang a public 
road, or the private property of the person who 
euts them. The permitting these branches to 
extend so far beyond the soil of the owner of the 
trees is a most unequivocal act of negligence, which 
distinguishes this case from most of the other cases 
that have occurred.” This case is referred to in Jones 
v. Williams, 11 Mees. & W. 181, in which case the 
court, laying down the rule that the alienee of land 
upon which a nuisance exists at the time of his pur- 
chase is not liable to an action without notice, said: 
‘‘Wedo not rely on the decision in Earl of Lonsdale 
v. Nelson as establishing the necessity of notice in 
such a case, for there much more was claimed than 
a right to remove a nuisance, viz.,a right to construct 
a work on the plaintiff’s soil, which no authority 
warranted; but Lord Wynford’s dictum is in favor of 
this objection, for he statesthat a notice is requisite in 
all cases of nuisance by omission, and the older author- 
ities fully warrant that opinion, where the omission is 
the non-removal of a nuisance erected by another.” 








272 


CENTRAL LAW JOURNAL 





No. 14 








It is worthy of note that it was conceded in the briefs 
of the counsel in Jones v. Williams that the notice or 
request is unnecessary before abating the nuisance of 
overhanging branches, the reason being stated that 
any person may lawfully stand in the highway over 
which the trees overhang, and there cutthem. In 
Cooley on Torts (page 567), it is stated: “It is a nui- 
sance ifthe branches of one’s trees extend over the 
premises of another, and the latter may abate it by 
sawing them off.””’ In Wood on Nuisances (section 
112), itis said: “Trees whose branches extend over 
the land of another are not nuisances, except to the 
extent to which the branches overhang the adjoining 
land. To that extent they are nuisances, and the per- 
son over whose land they extend may cut them off, 
or have his action for damages, and an abatement of 
the nuisanee, against the owner or occupant of the 
land on which they grow, but he may not cut down 
the tree. Neither can he cut the branches thereof 
beyond the extent to which they overhang his soil.”’ 
See, also, Grandona v. Lovdal, 70 Cal. 161, 11 Pac. Rep. 
623. The purpose of notice, in such case, when re- 
quired,it is evident, is to give to the owner the op- 
portunity of himself abating the nuisance. 





PRINCIPAL AND AGENT — AUTHORITY OF 
Acent — Custom — Norice.—The Supreme 
Court of Alabama in Simon v. Johnson, 13 
South. Rep. 491, decide that a traveling 
salesman selling by sample for credit or cash, 
to be paid on receipt of the goods, has no 
implied authority to collect the money agreed 
to be paid and that a custom in the town in 
which the goods were sold to pay such sales- 
men is not binding on non-resident principals 
in the absence of evidence of notice to them 
of such custom. McClellan, J., says: 

The decided weight of authority—indeed, well-nigh 
all the adjudged cases—supports the proposition that 
a traveling salesman of merchandise, making sales by 
sample on credit or for cash, to be paid on receipt 
of the goods or the invoice of them, has no implied 
authority to collect the money agreed to be paid from 
the purchaser. 2 Amer. & Eng. Enc. Law, p. 355, and 
notes; Kane v. Barstow, 42 Kan. 465, 22 Pac. Rep. 588, 
16 Amer. St. Rep. 490, and note on page 494; Me- 
Kindly v. Dunham, 55 Wis. 515, 13 N. W. Rep. 485; 
Kohn v. Washer, 64 Tex. 131; Butler v. Dorman, 68 
Mo. 298; Law v. Stokes, 90 Amer. Dec. 655; Korne- 
mann v. Monoghan, 24 Mich. 36: Clark v. Smith, 88 
Tll. 298; Higgins v. Moore, 34 N. Y. 417; Greenleaf v. 
Egan, 30 Minn. 316,15 N. W. Rep. 254; Seiple v. Ir- 
win, 30 Pa. St. 518. The particular facts of the Maine 
case relied on by counsel for appellee prevent it from 
being an authority against the proposition just stated. 
The opinion in that case, indeed, recognizes the 
soundness of the rule declared in Higgins v. Moore 
and McKindly v. Dunham, supra, and, in effect, bases 
the conclusion that payment was well made to the 
agent, mainly, if not entirely, on the facts that the 
“agent assumed to complete a contract of sale, specific 
in terms, stipulating that payment was to be made to 
himself,” and that, “after the goods had been de- 
livered, he presented for payment a bill, made upon 
a genuine ‘billhead’ of his principal.” Neither of 
these facts is in the present case or was involved in 
the cases cited. Without committing ourselves to the 
effect accorded them by the Maine court, it is readily 





conceivable that there is much reason for according 
them animportant influence in shaping the conclusion 
reached. Trainer vy. Morison, 78 Me. 160,3 Atl. Rep. 
185. The Vermont case, relied on by the appellee, 
involved the sale by one Allen, who wasin fact a 
traveling salesman for plaintiff’s firm, but who repre- 
sented himself to be a member of the partnership, 
and, upon that representation, made the contract of 
sale with the defendants. This contract embodied a 
stipulation that defendants should pay Allen for the 
goods when he should come to their city on his next 
trip, in about three months; and the decision is 
based on this express stipulation for payment to 
Allen, in connection with the consideration that de- 
fendants had a righi, under all the circumstances, to 
rely upon Allen’s making a truthful report of the 
terms of the sale, and to suppose that the goods were 
sent pursuant to the contract as made—a view which 
finds nothing in the present ,case to rest upon. Put- 
nam v. French, 53 Vt. 402. The only case to which 
we have been referred, or which our own investiga- 
tion has disclosed, that really sustains the position 
taken for appellee, is that of Collins v. Newton, 7 
Baxt. 269. No great degree of investigation or con. 
sideration is evinced by the opinion of the court, and, 
in reaching the conclusion announced, no account 
seems to have been taken of the distinction, undoubt- 
edly very important, between agents to make con- 
tracts of sale by sample to be filled through a delivery 
of the goods by the principal, time being given for 
payment, or payment to be madeon delivery by the 
principal, and agents who, having the property of the 
principal in their possession for that purpose, sell 
and presently deliver it to the purchaser. The ques- 
tion has not been decided in Alabama. We are con- 
tent, however, to follow the very numerous cases 
which hold that such an agent has no implied power 
to collect from purchasers for goods sold and delivered 
in the manner shownin this record. The agent has 
not the goods, and does not deliver them. Prima 
facie, his agency is discharged when he makes a con- 
tract of sale, and takes an order fordelivery by the 
principal. The sole purpose of his itinerary is to 
induce parties having need of the wares in which his 
principal deals to buy them from the house he repre- 
sents. In doing this, he, in a sense, has taken the 
place of ordinary advertisement, and orders through 
the mails to the wholesale dealer, which obtained in 
the course of such transactions before his day. Hav- 
ing done thisin a given instance, at a particular 
place, and made report to his employer, he passes 
on, and it is the merest accident if he is again. at that 
place at the time the bill falls due, or if the purchaser 
at such time knows his whereabouts. To hold that 
an agency simply tomake and report such contracts 
of sale under these circumstances involves an agency 
to collect the contract price when the account ma- 
tures,—a matter wholly beyond the exigencies’ of 
commerce, which brought these agencies into being, 
inconvenient of accomplishment, and entirely unneces- 
sary, in such sort that it is to be assumed that the 
principal held the agent out as empowered to collect, 
—would be too radical a departure from elementary 
principles of the law of agency to be tolerated. To 
the contrary, we hold that a traveling salesman, mak- 
ing contracts of sale by sample, goods to be delivered 
by the principal, and the purchase money to be paid 
on delivery, or at any other time transpiring, or upon 
any other event happening in the future, is, upon 
these facts, and without more, wholly unauthorized 
to receive payment, and, of consequence, that pay- 
ment made to him will not discharge the debtor from 
his liability to the principal. 
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CONTEMPT OF COURT. 


Jurisprudence in general is pre-eminently 
a progressive science; and the law of con- 
tempt, coming home as it does (or may do), 
to the pocket, and to the personal liberty of 
every citizen, is, more especially, a matter of 
steadily increasing practical importance. In 
the effort to acquire some accurate knowledge 
of the subject, it is well to inquire, what 
really constitutes the offense, against whom 
it may be committed, by whom it may be 
committed, the procedure in establishing the 
fact of commission, likewise the character 
and extent of the punishment. 

Bearing in mind Joseph Story’s familiar 
saying that ‘‘precise definitions in the law are 
perilous and unsatisfactory,’’ it may never- 
theless be safely assumed that, any disobedi- 
ence to the orders or rules of a judicial or 
legislative body, which impedes or obstructs 
that body in the discharge of its legitimate 
duties, or which interferes with the due, or- 
derly and timely, administration of the law 
of the land ; or any contemptuous, disorderly, 
or insolent behavior or language in its pres- 
ence, of a character tending to interrupt its 
proceedings, or to impair the respect properly 
due to its authority, is a ‘‘contempt,’’ and, as 
such, is punishable directly in proportion to 
the enormity of the offense in each particutar 
case. As to the source and origin of juris- 
diction over the offense, however, contempt 
of legislative authority differs essentially and 
radically from contempt of the judicial au- 
thority. Either expressly, or by necessary 
and reasonable implication, American con- 
stitutions generally prescribe the powers of 
the legislature, as to imposing punishment 
for contempt of its authority. 

For example, the authority of either house 
of Congress, and of either house of any State 
or territorial legislature, to discipline its own 
members, for failure to attend its sessions, or 
for disorderly conduct while in attendance, is 
neither questioned nor questionable. But no 
such legislative body has any general power 
to punish for contempts, as that power is held 
and exercised by judicial tribunals; and the 
extent of the legislative jurisdiction, and the 
legality of its exercise in any given case, is 
always subject to review by the court of last 
resort.! On the other hand, the power to 


1 Burnham v. Morrisey, ” 4 (Mass.), 226; Kil- 
bourn y. Thompson, $3 U.S 





punish for contempt was necessarily incident 
to (and inherent in), the courts of admiralty 
and chancery, the ecclesiastical courts, and 
in each of the superior courts of common 
law; and the like power is claimed and exer- 
cised, to its fullest extent (in the absence of 
either constitutional or statutory provisions), 
by all our American courts of record.? On 
both sides of the Atlantic, and in nearly every 
American jurisdiction, statutes touching the 
authority of courts to punish for contempt 
have been enacted ;* but these statutes are 
uniformly construed as being merely declara- 
tory, rather than amendatory, of the common 
law ; it being conceded that, while legislation 
can neither divest nor materially impair the 
common law jurisdiction, yet the exercise of 
that jurisdiction may be regulated to a rea- 
sonable extent.* Every exercise of the power 
to punish the violation of a judicial order is, 
however, subject to one important qualifica- 
tion, namely: It is absolutely essential that 
the court or magistrate making the order 
should have acted strictly within jurisdic- 
tional limits; otherwise disobedience of such 
order will be no contempt.’ The court or 
magistrate must not only have jurisdiction of 
the subject matter and of the parties, but 
that jurisdiction must actually be complete 


2 Gates v. McDaniels, 3 Port. (Ala.) 356; Hx parte 
Walker, 25 Ala. 81; State v. Morrill, 16 Ark. 384; Peo- 
ple v. Turner, 1 Cal. 152; State v. White, T. U. P. 
Char]. (Ga.) 123; Clark v. People, 1 Breese (Ill.), 266 
Stuart v. People, 3 Scam. (Ill.) 395; People v. Wil- 
son, 64 Ill. 195; State v. Tipton, 4 Blackf. (Ind.) 
166; Ex parte Smith, 28 Ind. 47; Ex parte Wright, 65 
Ind. 508; Church v. Muscatine. 2 lowa, 109; German 
v. Luckett, 6 B. Mon. (Ky.) 638; Mariner v. Dyer, 2 
Greenl. (Me.) 165; Morrison v. McDonald, 21 Me. 550; 
Ex parte Adams, 25 Miss. 383; Watson v. Williams, 36 
Miss. 331; State v. Matthews, 37 N. H. 450; Yates v. 
Lansing, 9 John. (N. Y.) 395; State v. Woodfin, 5 Ired. 
(N. C.) 199; In re Moore, 62 N. C. 397; In re William- 
son, 26 Penn. St. 9; U. S. v. Hudson, 7 Cranch, 32; Hz 
parte Robinson, 19 Wall. 505. 

3 II Geo. IV; 1 Wm. IV. ch. 36; 2-3 Wm. IV. ch. 93; 
6-7 Vic. ch. 38; "98-94 Vic. ch. 149; U.S. Rev. Stat. See. 
725. 

4 State v. Morrill, 16 Ark. 384; Clark v. People, 1 
Breese (Ill.), 340; People v. Wilson, 64 Ill. 195; U.S. 
v. Hudson, 6 Cranch, 93; Anderson v. Dunn, 7 
Wheaton, 294. 

5 Evans v. Pack, 7 Mich. 70; Jn re Morton, 10 Mich. 
208; McCauley v. Palmer, 40 Hun, 38; Sanford v. San- 
ford, 40 Hun, 540; Sherwin v. People, 100 N. Y. 511; 
State v. Marner, 13 Lea (Tenn.), 52; Brent v. Breck, 
5 Cranch, C. C. 461; State of Penn. v. Wheeling Bridge 
Co., 18 How. 421; Worden v. Searles, 121 U. 8S. 97; 
Wyatt v. People (Colo.), 28 Pac. Rep. 961; Swafford v. 
Berrong (Ga.), 10 S. E. Rep. 593; Lester v. People 
(Ill.), 123 N. E. Rep. 387; In re Whitcomb, 120 Mass. 
118; In re McKnight (Mont.), 27 Pac. Rep. 336. 
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at the very moment when proceedings to pun- 
ish for the alleged contempt are instituted. 
To illustrate: In a very recent Ohio case, a 
Circuit Court, after awarding a peremptory 
writ of mandamus, adjourned, and the judges 
departed into an adjoining county; while in 
such adjoining county, a showing was made 
to them to the effect that the party against 
whom the mandamus had been awarded re- 
fused to obey the same; the judges there- 
upon made an order, requiring the alleged 
wrong-doer to show cause before them, at 
chambers in such adjoining county, why the 
writ had not been obeyed; upon a writ of 
error to the Supreme Court, it is held that an 
order thus made at chambers, tq vindicate 
the authority of the court, is absolutely void, 
for want of jurisdiction. Appellate Courts 
are extremely reluctant to indulge any pre- 
sumptions, by way of bolstering up the juris- 
diction of the inferior court; and, indeed, 
will not do so in any case where the jurisdic- 
tion under review was of a special nature. 
Thus, in a very recent Washington case; 
statutory proceedings supplementary to exe- 
ecution had been instituted, and one T was 
summoned as a witness ; T lived in the county 
of K, but he was summoned to attend in the 
adjoining county of P, where said proceed- 
ings were pending; he failed to attend, and 
for such default he was convicted of con- 
tempt; upon appeal to the Supreme Court, 
this conviction was reversed, because the 
statute declared that no person summoned as 
a witness in any civil matter should be com- 
pelled to attend outside of the county in 
which he lived, unless his residence was with- 
in twenty miles of the place of trial, and the 
record disclosed no proof whatever to show 
how far T actually lived from the place of 
trial, etc. ; the court say that such a proceed- 
ing is special in its nature; that no presump- 
tion can attach in favor of the jurisdiction; 
and that, before T could be held guilty of con- 
tempt, it must be shown affirmatively that he 
actually lived within twenty miles of the place 
at which he was summoned to attend.’ While 
the authorities, both English and American, 
are substantially harmonious in holding that 
all courts of record have inherent authority 
to punish for contempt, there is some divers- 
ity of opinion as to the rightful authority of 


6 Davis vy. State, 33 N. E. Rep. 926. 
7 State v. Timm, 32 Pac. Rep. 750. 





inferior courts and magistrates in that re- 
gard. For example, by the early common 
law, disobedience to the lawful order of a 
justice of the peace was an indictable offense.*® 
And, with much show of reason, it is asserted 
by some of our American courts that every 
judicial tribunal has the lawful right to pro- 
tect itself against all violations of its propriety 
and decency.® Again, and with equal show 
of reason, it is said that when acting judici- 
ally, justices of the peace have the same 
power as courts of record.’ On the other 
hand, it is held that an inferior court cannot 
punish for an offense committed out of court." 
It is likewise held that, except as prescribed 
by statute, a justice’s court has no power 
whatever to punish for contempt; and that 
unless all statutory requirements are complied 
with, the justice will be liable for false im- 
prisonment.!? The process of committal, it 
is argued, is too easily abused to be intrusted 
to inferior magistrates. Instead of imprison- 
ing the wrong-doer, a justice, it is said, 
should put him under bonds to answer be- 
fore a higher court, and, in the meantime, to 
be of good behavior. While it is undisput- 
ably true that justice’s courts, and all other 
courts not of record, are merely creatures of 
the local statute, and have no greater or 
other powers than are prescribed by that stat- 
ute, yét the doctrine so vigorously asserted 
in some of the States (and notably by the 
Indiana courts), that every court has the 
right of self-protection, is of unquestionable 
soundness. From the very highest to the 
the very lowest, every judicial officer 
should possess the right to punish all 
contempts against his lawful authority. 
After a person has been found guilty of con- 
tempt, putting him under bonds for his good 
behavior (as suggested in Albright v. Lapp, 
supra), might effectually prevent any repeti- 
tion of the offense ; but such a course utterly 
subverts the sound and well settled principle 
upon which (as we shall presently see), 


8 Rex v. Robinson, 2 Burr. 799. 

9 Brown v. Brown, 4 Ind. 627; Kernodle vy. Cason, 
25 Ind. 362; Ex parte Smith, 28 Ind. 47; Redman v.- 
State, 28 Ind. 205; Whitman v. State, 36 Ind. 196. 

10 2 Bish. Crim. Law, Sec. 244; Murphy v. Wilson, 
46 Ind. 547. 

ll Reg. v. Lefroy, L. R. 8 Q. B. 134. 

12 Tracy v. Williams, 4 Conn. 113; Rutherford vy. 
Holmes, 66 N. Y. 368. 

18 Albright v. Lapp, 26 Penn. St. 99; Territory V- 
Nugent, 1 Martin (La.), 103, 5 Am. Dee. 127. 
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courts of record act towards each other, in 
holding that every contempt must be pun- 
ished by the very tribunal before which the 
offense was committed. 

Courts of last resort being usually vested 
with a general supervisory and controlling 
authority over all inferior courts and magis- 
trates, and being armed with authority to 
issue the writs of common law certiorari and 
habeas corpus, and to enforce a supersedeas, 
whenever necessaay for the furtherance of 
substantial justice, it is difficult to perceive 
what harm to the administration of justice 
could possibly arise from conceding to each 
inferior court and magistrate the right to pun- 
ish for contempt. To be sure, it might be 
found necessary, in order to prevent abuses 
of the power thus conceded, to prescribe and 
limit by statute the punishment to be im- 
posed; but that would be no more than has 
already been found necessary, even as to 
Circuit Courts of the United States.“ With- 
out further discussion it may be safely as- 
sumed that the offense of contempt may be 
committed against any court of record, or 
judge thereof, and also, in most jurisdictions, 
against inferior courts and magistrates. The 
offense may be committed by any person of suf- 
ficient mental and physical capacity to perpe- 
trate any other crime or civil injury. Upon 
legal principle, it is readily conceivable that a 
minority of the court of last resort might 
commit this offense, as against the majority. 
As matter of fact, we find it committed more 
frequently by persons owing some special 
duty towards the court, for instance, admin- 
istrators, assignees, attorneys, bailiffs, clerks, 
constables, executors, guardians, jurors, mas- 
ters, parties, receivers, referees, sheriffs, or 
witnesses. For example, any grossly corrupt, 


dishonest, or fraudulent practices on the part 


of an attorney are a contempt of the court of 
which he is an officer.” Advising the viola- 
tion of an injunction; drawing a petition, 
and embodying therein reflections upon the 
integrity of the court; filing and using an 


4 U.S. Rev. Stats. Sec. 725. 

% Withers v. State, 36 Ala. 252; Butler v. People, 2 
Colo. 295; Lockwood yv. State, 1 Ind. 161; Brown v. 
Brown, 4 Ind. 627; Ex parte Smith, 28 Ind. 47; Red- 
man vy. State, 28 Ind. 205; Smith v. R. R. Co., 29 Ind. 
_ Reynolds vy. Lamont, 45 Ind. 308; Denton y. 

oyes, 5 John. (N. Y.) 296; Ex parte Briggs, 64 N. C. 
402, Ex parte anon. se N. C. 380: Smithy Brown, 3 
3 Tex. 360; Lord v. Veanzie, 8 How. (U. 8S.) 254. 
6 Ex parte Vance (Cal.), 26 Pac. Rep. 118. 
McCormick y. Sheridan (Cal.), 20 Pac. Rep. 20. 








affidavit, made in a foreign jurisdiction, 
knowing it to be false; removing a paper 
from the files, without leave ; writing an in- 
sulting letter to the judge, though done out 
of court ;” and contributing to the newspap- 
ers an article reflecting on the integrity of the 
court, in connection with pending litigation,” 
are all quite recent instances of contempt; 
and in the latter case it is held that, while 
the statute is constitutional, which limits the 
power of the courts to inflict summary pun- 
ishment, to contempts committed facie curiae, 
and provides that extracurial contempts shall 
be punished by indictment, yet the name of 
the offending attorney may be summarily 
stricken from the roll; and the imprisonment 
of an attorney who fails to pay over money 
as decreed does not violate the constitutional 
provision against imprisonment for debt.” 
Contemptuous criticism of a trial judge, how- 
ever, when embodied in a brief filed in the 
appellate court, is not contempt.” Adminis- 
trators, assignees, bailiffs, clerks, executors, 
guardians, jurors, masters, receivers, referees 
and sheriffs, owe to the court ministerial 
duties in the main; and any abuse of process, 
collusion, disobedience of orders, or culpable 
neglect of duty, fraud or oppression, will 
place them in contempt. As between in- 
ferior and superior judicial officers, the latter 
never assume to coeree the former in discre- 
tionary matters; but in the discharge of any 
ministerial duty, like signing a bill of excep- 
tions, or making return to a certiorari, the 
former must yield implicit, unquestioning 
obedience, and failure to do so is contempt.* 
on. Gibson y. Tilton, 1 Bland, Ch. 352,17 Am. Dec. 

19 R. R. Co. vy. Given, 69 Iowa, 611. 

20 In re Pryor, 18 Kan. 72. 

21 State v. McClaugherty (W. Va.), 10 SE. Rep. 
407. 

2 Jeff’s Admr. vy. Laurie, 27 Fed. Rep. 198. 

23 In re Dalton (Kan.), 26 Pac. Rep. 674. 

24 Ex parte Stearns (Cal.). 19 Pac. Rep. 275; Craig v. 
Maltbie, 1 Ga. 544; State v. Tipton, 1 Blackf. (Ind.) 
166; Hx parte Cartwright, 114 Mass. 230; People v. 
Marsh, 2 Cow. (N. Y.) 493; Brockway v. Wilbur, 5 
John (N. Y.), 356; People v. Nevins, 1 Hill (N. Y.), 
154; Ex parte Somers, 5 Ired. (N. C.) 146; Bristol v. 
Pearson (N. C.), 18S. E. Rep. 924; Com. v. Young, 11 
Phila. 606; Com. v. Snowden, 1 Brews. (Penn.) 238; 
Rice vy. McClintock, Dudley (S. C.),354; Hz parte Thur- 
mond, 1 Bailey (S. C.), 605; Harman v. Wagner (S. 
C.), 12S. E. Rep. 98; Pitman v. Clarke, 1 McMullen 
(S. C.), 316; Connor vy. Archer, 2 Speers (S. C.), 89; 
In re Vanvaver (Tenn.), 11 8S. E. Rep. 90; Ex parte 
Pitman, 1 Curt. C. C. 186; Kepple v. Williams, 1 Dall. 
(U. S.) 29. 

2% Havemeyer v. Superior Ct. Judges (Cal.), 25 Pac. 
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Parties are bound to maintain the utmost 
good faith towards the court, and all its offi- 
cers and instrumentalities; and are held to 
the very strictest accountability. To illus- 
trate: Assaulting an officer, in presence of 
the court ;* preventing the attendance of ad- 
verse witnesses, by intimidation ;*” distribut- 
ing handbills among jurors, summoned for 
the term ;* knowingly making improper ap- 
proaches to the jury, either directly or through 
agency of friends ;” talking over the merits of 
the case, in presence of the judge and jurors, 
even though the court is not in the moment 
in session ;*” obtaining actual possession of 
the property in controversy, by an artifice 
or trick on the sheriff’s officer ;*! procuring a 
continuance by feigning illness; all these 
are criminal contempts ; and during their con- 
tinuance, and until the offender has purged 
himself completely, the party can file no 
pleading or motion in the cause ;* nor can he 
obtain any favors whatever from the court.* 
Witnesses, like officers and parties, are re- 
quired to yield ready obedience to the court’s 
mandate. For example, the agent of a tele- 
graph company, when lawfully summoned to 
do so, must produce messages before the 
grand jury ;* and the agent of an express 
company, when summoned to produce its 
books, cannot decline doing so, on the ground 
that such production will tend to criminate 
his employers.® As to whether attorneys and 
physicians can be compelled to testify as ex- 
perts, and held in contempt for refusal, there 
is anirreconcilable conflict of authorities ; the 
courts of Alabama, for instance, hold that 
such professionals stand on precisely the same 
footing as any other witnesses ;” the courts 


Rep. 423; Pittman v. Hagan (Ga.), 16S. E. Rep. 659; 
Swift v. State, 63 Ind. 81; State v. Smith, 9 Iowa, 334; 
State v. Hunt, Cox (N. J.), 287; Patchin v. Mayor, 13 
Wend. (N. Y.) 664; Brinkley v. Brinkley, 47 N. Y. 40; 
State v. Cunningham (W. Va.), 11S. E. Rep. 76. 

% In re Terry, 18 Saw. Rep. 404. 

2% McCarthy v. State (Tenn.), 15S. W. Rep. 736. 

% Inre Oldham, 89 N. C. 23. 

2 McDaniels v. McDaniels, 40 Vt. 363. 

80 Baker v. State (Ga.), 9S. E. Rep. 74. 

31 Ex parte Kellogg, 64 Cal. 343; In re Acock (Cal.), 
23 Pac. Rep. 1029. 

® Welch vy. Barber, 52 Conn. 147. 

83 Gant v. Gant, 10 Humph. 464, 53 Am. Dec. 736. 

* Johnson y. Pinney, 1 Paige, Ch. Reps. 646,19 Am. 
Dec. 459. 

% Ez parte Brown, 72 Mo. 83, 37 Am. Rep. 426. 

% U.S. Ex. Co. v. Henderson, 69 Iowa, 40. 

% Ex parte Dement, 53 Ala. 389, 25 Am. Rep. 620. 





of Indiana, on the other hand, hold that such 
professionals may be compelled to testify 
merely as to matters of fact of common knowl- 
edge ; but that the professional knowledge of 
such a witness is his own individual property, 
a part of his capital in business, of his stock 
in trade, his means of livelihood, and of which 
he cannot be deprived without just compensa- 
tion.* 
[To BE ContTINuED. ] 
3% Buchanan v. State, 59 Ind. 1. 








BANK CHECK—DUE DILIGENCE— LIABILITY 
OF INDORSER—CUSTOM OF BANKS. 


FIRST NATIONAL BANK OF WYMORE V. MIL-- 
LER. 


Supreme Court of Nebraska, June 30, 1893.. 


Checks are designed for immediate presentment, 
and payment, not for circulation; in order to charge 
an indorser, greater diligence, inthe matter of presen-- 
tation, demand and notice, is required from a check 
holder, than from the holder of a bill or draft; no 
custom among bankers can absolve the holder from 


the duty of making presentment and demand; unless. 


such presentment and demand are made, within a 
reasonable time, the indorser will be released, whether 
the delay has damaged him or not; and what is a rea- 
sonable time, depends on the facts of each particular 
case. 


RAGAN, C.: On Saturday, the 3lst day of May, 
1890, about 4 o’clock in the afternoon, Abra- 
ham L. Miller indorsed in blank, and deposited 
to his credit in the First National Bank of Wy- 
more, two checks, drawn by A. W. Beahm to Mil- 
ler’s order, on the State Bank of Courtland, Neb. 
These checks aggregated $3,429.25. The town of 
Courtland is 27 miles distant from Wymore, the 
two being connected by telephone, telegraph, and 
railroad lines, and two daily mails. The mails 
for Courtland closed at Wymore, at that time, at 
6 and 8 o’clock, respectively, in the afternoon of 
each day. The first mail would reach Courtland 
at 9 o’clock P.M. of the same day, and the sec- 
ond at 10 o’clock the next day. The plaintiff in 
error made no inquiry of the Courtland bank as 
to whether the Beahm checks were good, nor did 
it notify the Courtland bank that it held such 
checks. On the same day that the checks were 
received by it the plaintiff in error sent them by 
mail to a bank in St. Joseph, Mo., for collection. 
That bank forwarded them by mail to the Omaha 
National Bank, at Omaha, Neb., for collection, 
and the latter sent them by mail to the State 
Bank of Courtland, on which they were drawn. 
This bank received them on Thursday, the 5th 
day of June. Beahm being insolvent, they were 
protested for non-payment. At the close of busi- 
ness on Saturday, the 31st of May, Beahm had to 
his credit in the State Bank of Courtland $3,533.76. 
On the morning of Monday, the 2d day of June, 
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at the commencement of business, Beahm had to 
his credit in the State Bank of Courtland the sum 
of $3,533.76, and during the day he deposited 
$3,200 more to his credit in the same bank. 
Against this sum the cashier of the Courtland 
bank had agreed to accept checks of Beahm 
amounting to $3,800. Onthe morning of Tues- 
day, June 3d, Beahm had to his credit in the Court- 
land bank $2,132.65. On the morning of Wednes- 
day, June 4th, he had to his credit a balance in 
the Courtland -bank of $1,621.35, and during the 
day deposited $500 more. During this day, June 
4th, he drew against his deposits in the Courtland 
bank, so that on Thursday morning, June Sth, 
he had left to his credit in the Courtland bank 
the sum of $310.15. After Miller had deposited 
in plaintiff in error the two Beahm checks, he 
drew against them checks amounting to $2,472.29, 
which plaintiff in error paid, leaving to his credit 
a Balance of $956.96. The bank having refused to 
pay him this, he brought this suit to recover it. 
The plaintiff in error filed an answer and coun- 
terclaim, in and by which it alleged the deposit 
by Miller in its bank of the Beahm checks; that 
it forwarded said checks in a reasonable time to 
the State Bank of Courtland, on which they were 
drawn, but that the checks were worthless, and 
paymentwas reftfsed, for the reason that Beahm 
had no funds in the Courtland bank with which 
to pay the same, and that the checks were duly 
protested; and that on theday the checks were 
deposited it had paid checks of Miller amounting 
to $2,482.28, and that subsequently it had col- 
lected from the said Beahm $800, and put the 
same to the credit of Miller, leaving Miller owing 
the plaintiff in error $1,687.84, for which sum, with 
interest and protest fees, in prayed judgment 
against Miller. The case was tried to the court, a 
jury being waived. The court found for the defend- 
antin error, Miller, and rendered judgment against 
the plaintiff in error for the sum of $956.96, the dif- 
ference between the Beahm checks and the total 
of the checks, which Miller had drawn on the 
bank after their deposit, and which the bank had 
paid. The bank brings the case here for review, 
the error alleged being that the findings and 
judgment of the court below were contrary to the 
law and evidence. 

After a careful and patient examination of this 
record, we have no doubt that the Beahm checks 
were received by the plaintiffin error at cash, 
and that they were not received by the 
plaintiff in error for collection for 
Miller. This proposition is abundantly sup- 
ported by the facts and the evidence through- 
out the entire case. These checks were payable 
to Miller’s order, and by him indorsed and de- 
livered to the plaintiff in error, which gave Mil- 
ler credit for the amount of them, and allowed 
him to check againstthem. After these checks 
were deposited in plaintiff in error by Miller, the 
relation subsisting between the bank and Miller 
was,—First, that of depositor and depositee; and, 
second, that of indorser and indorsee. The 








plaintiff in error contends, conceding that the 
checks were not presented for payment within a 
reasonable time, that Miller was not prejudiced 
by the delay. We do not assent to this as a con- 
clusion of fact. The evidence is, had plaintiff in 
in error, on the date it received the checks, ad- 
vised the Courtland bank of the fact, that bank 
would have paid checks in full. At the opening 
of business on Monday, June 2d, Beahm had on 
deposit in the Courtland bank $3,533.76, and 
during the day he deposited $3,200 more. Against 
ahis there was a check of $3,800 that the bank had 
agreed to accept, which would leave on deposit 
at the Courtland bank at the close of business on 
Monday, June 2d, to Beahm’s credit, $2,933.76. 
Had the checks reached Courtland on Tuesday, 
June 3d, there were $1,186.35 of Beahm’s money 
on deposit there that date. Had they reached the 
Courtland bank on Wednesday, June 4th, there 
were in the Courtland bank, to Beahm’s credit, 
$2,125.35. We do not see from this evidence how 
how plaintiff in error can claim that the delay in 
presenting these checks worked no injury to Mil- 
ler. But in asuit like this, between the indorsee 
and indorser of an ordinary check, is it a material 
inquiry whether the delay of the indorsee in pre- 
senting the check damaged the indorser. Tied. 
Com. Paper, § 442, after stating that the drawer 
of a check would not be discharged by the failure 
to present it for payment within a reasonable 
time, unless the drawer was prejudiced thereby , 
continues: ‘The rule is different with regard to 
indorsers. They are discharged whether they 
have suffered any damage or not from the failure 
to make due presentment and give the notice of 
dishonor within a reasonable time.’’ In Coal Co. 
v. Bowman, 69 Iowa, 150, 28N. W. Rep. 496, 
that court say, after deciding that the plaintiff 
had held the check in question an unreasonable 
time before presenting it, and that it could not 
recover against indorsers: ‘‘The fact that the 
drawer had no funds in the hands of the drawee 
when the check was drawn, makes no difference.”’ 
In Gough v. Staats, 13 Wend. 549, the Supreme 
Court of New York say: “If there has not been due 
diligence in presenting the check for payment, 
the indorser is discharged, although he has not 
been prejudiced by the delay.”’ We think these 
cases statethe rule correctly, and that the queStion 
as to whether the indorser was damaged by the de- - 
lay inthe presenting of the Beahm checks for 
payment was wholly immaterial. 

The question, then, is whether plaintiff in error 
was guilty of such negligence or laches in ae 
presentment of these checks for payment to the 
bank on which they were drawn as to release the 
indorser Miller. The authorities all say that, in 
order to hold an indorser of a check, it must be 
presented by the indorsee ina reasonable time, 
and as to what is a reasonable time depends upon 
the facts and circumstances of each particular 
case. Now, itappears from the evidence in this 
record that the plaintiff in error was guilty of 
negligence at the time it received the Beahm 
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checks in not inquiring of the Courtland bank as 
to whether they would be paid on presentation. 
If further appears that Courtland is only 27 
miles distant from Wymore, plaintiff in error’s 
place of business; that the checks could have been 
mailed by the plaintiff in error to the Courtland 
bank the same day they were received, and they 
would have reached the Courtland bank, at the 
furthest on Monday, at 10 o’clock in the fore- 
noon. The plaintiff in error could have mailed 
the checks on Monday, and they would have 
reached the Courtland bank on Tuesday, at 10 a. 


M. Instead of this, the plaintiff in error chose to~ 


mail these checks to St. Joseph, Mo., and they go 
around by way of Omaha, and then back to 
Courtland. Itis also in evidence in this record, 
from the mouths of experienced bankers, that due 
diligence in the presentment of these Beahm 
checks to the Courtland bank required that the 
plaintiff in error should send them by the first 
mail to the Courtland bank; and the evidence 
does not establish the contention of the plaintiff 
in error that these checks were presented for col- 
lection to the Courtland bank under any custom 
of bankers; and, if it did, wedo not think that 
bankers, by any custom, can evade their legal 
duties. We think, therefore, that the plaintiff in 
error did not use such diligence in the present- 
ment of these Beahin checks for payment as to 
hold the indorser, Miller, thereon. In Smith v. 
Janes, 20 Wend. 192, the Supreme Court of New 
York, say: ‘*The holder of a check can recover 
against the indorser only when he has used due 
diligence in presenting it for payment.’’ ‘‘(2) 
Where the parties all reside in the same place the 
check should be presented on the day itis re- 
ceived, or on the following day; and, when paya- 
ble ina different place from that in which it is 
negotiated, it should be forwarded by mail on 
the same or the next succeeding day for present- 
ment.’’ See, also, Holmes v. Roe, 62 Mich. 199, 
28.N. W. Rep. 864. In Bank v. Broderick, 10 
Wend. 304, the Supreme Court of New York say: 
“A check ona bank for the payment of money, 
to charge an indorser, must be presented with all 
due dispatch and diligence consistent with the 
transaction of other commercial concerns; and it 
was accordingly held, where a check was re- 
ceived in Schenectady on the 14th of January, 
drawn on a bank in Albany, a distance of sixteen 
miles from the former place, and between which 
places there is a daily mail, and not presented un- 
til the 6th of February, that laches were imputa- 
ble to the holder, and that the indorser was dis- 
charged.’’ ‘(2) Although it is said that checks 
are like inland bills of exchange, and are to be 
governed by the same principle greater diligence 
is required in presenting them than in presenting 
bills of exchange.”’ This case was affirmed by 
the court for the correction of errors in 13 Wend. 
133. See, to the same effect, Coal Co. v. Bow- 
man, 69 Iowa, 150,28 N. W. Rep. 496. We do 


not mean to lay down any rule by which the in- 
dorsee of a check must present the same for pay- 





dorser. What we do decide, however, is, in this 
case, that the Beahm checks were not presented 
by the plaintiff in error within a reasonable time. 
In this case, Tuesday, June 3d, would have been 
a reasonable time within which to present these 
checks. It must be borne in mind that ordinary 
checks are not designed for circulation, but for 
immediate presentment. Tied. Com. Paper, § 
443, and cases there cited. The judgment of the 
district court is therefore in all things affirmed. 
The other commissioners concur. 


Nore.—A check is defined as a “‘written order, ad- 
dressed to persons carrying on the banking business, 
by a party having money in their hands, requesting 
them to pay, on presentment, to another person (or to 
him or order, or to him or bearer), a certain sum of 
money specified in the instrument,” Story on Prom. 
Notes, Section 487. Probably no more clear and con- 
cise enumeration of the several undertakings which 
the law merchant implies from the mere execution 
and delivery of a bank check, is to be found in the 
books, than that given by the Kentucky Court of Ap- 
peals, in Smith v. Johnson, 2 Bush, 103, namely: “A 
bank check is constructively payable on demand; re- 
quires no acceptance, or notice of dishonor; imports 
a guaranty that the fund drawn on is in the bank (or 
will be at presentment); and shall not be withdrawn 
before presentment; and while the fund remains in 
bank, to the drawer’s credit, such check transfers, to 
the holder thereof, an exclusive right to such fund.” 

Again, it is said, bank checks always import a valu- 
able consideration. Newcomb v. Jones, 37 Mo. App. 
475. And the only reason usually assigned for hold- 
ing that greater diligence is required from a check 
holder, than from the holder of a bill or draft, is be- 
cause, as it is so often alleged, the check is an absolute 
appropriation, an assignment, pro tanto, of the fund 
against which it is drawn. 4 Kent, Comm. 549; 2 Pars. 
Notes & Bills, 71; Story Prom. Notes, Sec. 489. The 
reason of the rule, and the rule itself, are thus stated 
by Prof. Parsons: ‘The fact that it is presumed to 
be drawn against deposited funds makes it of even 
greater importance than in the case of a bill that a 
check should be presented, and that the drawer 
should be notified of the non-payment, and that he and 
any indorser should be discharged by neglect 
of notice;” and he cites Foster vy. Paulk, 41 Me. 
425; St. John v. Homan, 8 Mo. 382; Cruger v. Arm- 
strong, 3 John. Cas. 5; Harker v. Anderson, 21 Wend. 
372; Taylor v. Young, 3 Watts, 348; Brown v. Lusk, 4 
Yerg. 210; and Ried v. Ried, 11 Tex. 585. But the 
trend of later decisions, as we shall presently see, is 
decidedly against this doctrine of the assignment of a 
fund, by merely drawing a check on the custodian of 
that fund. Modern decisions are more directly in 
line with the sentiment expressed by Judge Story, in 
the following terms, namely: ‘The doctrines of com- 
mercial jurisprudence should from time to time adapt 
themselves to the common usages and practices and 
understanding of merchants, and vary with the vary- 
ing courses of business, so as at once to subserve pub- 
lic convenience, and to mould themselves into the 
common habits of social life, rather than to assume 
any artificial forms, or to regulate, by an inflexible 
standard, the whole operations of trade and com- 
merce.” Jn re Brown, 2 Story’s Rep. 516. To illus- 
trate current adjudications: In a comparatively recent 
case, a banking company doing business at Henrietta, 
Texas, drew and delivered its check, October 20, 1885, 
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drawer made a general assignment for the benefit of 

all its creditors; and, by night message, wired the 

drawee to hold all funds, subject to the assignee’s or- 

der; this night message was delivered to the drawee 

on Monday October 26, 1885, at 8 a. M., and two anda 

half hours later the check was presented, and pay- 

ment refused; in a subsequent action between the in- 

dorsee and holder of this check and the drawee there- 

of, the United States Supreme Court hold that the 

drawing and delivery of this check did not assign or 
appropriate any part of the fund theretofore deposited 
by the drawer with the drawee, and then actually in 
the hands of the latter; and, in delivering the unani- 
mous opinion of the full bench, Mr. Justice Miller 
said: ‘“‘We are of opinion, that as to the bank itself 
(the holder of the fund), and its duties and obliga- 
tions in regard to it, the bank remained unaffected by 
the execution of such check, until notice had been 
given to it, or demand made upon it for payment.” 

Laclede Bank v. Schuler, 120 U. 8.511. And in a still 
more recent case (decided April 7, 1893), the Supreme 
Court of Ohio goes very much further; in that case, a 
regular customer and depositor of the bank drew, in- 
dorsed and delivered, his check thereon, which was 
presented the very next day, and payment refused; as 
a matter of fact, at the time this check was presented, 
the balance of the drawer’s deposits really exceeded 
the amount of the draft; but, at the same time, he was 
actually owing the bank, by note and otherwise, more 
than the balance standing to his credit on deposits; 
under these circumstances, the bank chose to make 
itself whole, rather than pay the check, by merely 
giving the drawer credit, on account, for the whole 
balance then standing to his credit on deposit, leaving 
the check holder to his legal remedies; in an action 
soon after brougkt, by the holder against the drawee, 
the court unanimously justify this action of the bank. 
In reaching that conclusion the court say that, inas- 
much as the drawer, at the time he made this check, 
was justly indebted to the drawee, over and above the 
sum for which that check was drawn, and inasmuch, 
also, as the proof showed him to have been wholly in- 
solvent, then, and also at the time the check was pre- 
sented, the drawee had an equitable right of set-off, 
which it might lawfully exercise, as was done in this 
ease. Bank v. Brewing Company, 33 N. E. Rep. 1054 

The broad unqualified assertion that a bank has a gen’ 
eral lien on the money of a depositor, in its possession, 
to the extent of the general balance in its favor, is often 
met with in the books. 2 Am. & Eng. Enc. of Law, 97 

and cases cited; also, Falkland vy. Bank, 84 N. Y. 145’ 
But, in the case above;cited, the Ohio court criticises 
that expression, as being inaccurate and loose; and for 
the reason that general deposits become the property of 
the banker with whom they are made, and accurately 
speaking, a man cannot be said to have a “lien” on 
his own property, though he may, under some cir- 
cumstances, have a lien on the property of another 
party with whom he deals; and that the right so often 
termed a lien is, rather, an equitable right of set-off. 
In view of the well known fact that the whole common 
law doctrine of set-off is of equitable origin, a 
mere device by which the Lord Chancellor ex- 
ercised his inherent right to prevent a multi- 
plicity of suits (more especially where the 
controversy involved an insolvent debtor), this doc 

trine of the Ohio court has a broad substantial foun- 
dation in legal principle. While it may be questioned 
whether any greater degree of diligence can be exacted 
from a check holder than is to be required from a bill 


holder, the Nebaska court is unquestionably right in 





finding an entire want of diligence, in the principal 
case. As to demand and notice, the correct rule is 
briefly, clearly stated in Murray v. Judah, 6 Cowen, 
490, cited and approved in Jn re Brown, 2 Story Rep. 
516, thus: ‘As between holder and indorser, payment 
must be demanded within a reasonable time; as be- 
tween holder and drawer, demand at any time before 
suit is brought is sufficient, unless the drawer has 
been injured by the delay.” If the parties live in the 
same town, demand may be made at the date of the 
check; and such demand must be made not later than 
the next day (Story on Prom. Notes, Sec. 498, and 
cases cited); even though all the parties are doing busi- 
ness on the same street, and within a few doors of 
each other, demand made at any time during banking 
hours of the second day will bind the indorser. O’Brien 
v. Smith, 1 Black (U.S.), 94. The holder of checks 
drawn Dec. 5th, cannot delay presentment until Dec. 
11th, relying on the drawee’s express promise that 
such checks will be paid. Hamilton v. Lumber Com- 
pany (Mich.), 54 N. W. Rep. 902. Saturday afternoon 
being a legal holiday, paper received Friday evening 
may be presented the next Monday morning, and yet 
bind the indorser. Sylvester v. Crohan (N. Y.), 34 N. 
E. Rep. 274. Mere knowledge that paper has been 
dishonored will not bind the indorser, he is entitled to 
formal “‘notice” coming from one who has the right 
to look to him for payment. Morrill v. Mf’g Company 
(Minn.), 55 N. W. Rep. 546. Where the bank at 
which paper was payable has ceased doing business, 
before the time at which demand should be made, 
the indorser should be followed to his office, if he has 
one, and from there, if need be, to his residence 
(Waring v. Betts (Va.), 17S. E. Rep. 739); and where 
the indorser resides in the town where the paper is 
payable, even though his family may have removed 
temporarily (as for the summer months), it will not 
do to assume that, because the protesting notary 
passed the indorser’s residence at 6 Pp. M. but saw no 
person stirring and saw no lights, the family residence 
is unoccupied; he must actually be called for at his place 
of business, and, if not found there, at his residence; 
and, in the event of his absence, service may be made 
on any person found in either place. Isbell v. Lewis 
(Ala.), 18 South. Rep. 334. If the check is payable at 
a town other than where the holder resides, it must, 
in order to bind the indorser, be forwarded by mail, 
not later than the second secular day after its date. 
Story on Prom. Notes, Section 495, and cases cited. 
What is reasonable time, in order to bind the indor- 
ser and fully protect the holder, depends upon the 
peculiar facts of each case; where those facts are un- 
disputed, it is purely and simply a question of law for 
the court; but when the facts are in dispute, it is a 
mixed question of law and fact, to be settled by a 
jury, under the charge of the court. Ins. Co. v. Allen, 
11 Mich. 501; Nutting v. Bank, 48 Mich. 241; and Fri- 
berg v. Cody, 55 Mich. 108. In approaching the ques- 
tion of bank customs and usages, it is well to bear in 
mind that the law merchant is not merely an inter- 
state or national system, but is, rather, cosmopolitan; 
it is not a creation, but a growth; the system owes but 
little to courts, and still less to statute makers; it is 
very largely the handiwork of the people who 
live by it, the buying, selling, trading classes of the © 
community. 

Hence, we find the courts uniformly saying that 
“reasonable and long established customs and usages 
of banks enter into and constitute a part of contracts 
made with, and are binding on, all persons dealing 
with them, whether known to such persons or not.’’ 











280 , CENTRAL LAW JOURNAL. No. 14 








Gindrat v. Bank, 7 Ala. 324; Bank v. Stedman, 3 Conn. 
489; Bank v. Fitzhugh, 1 H. & G. (Md.), 239; Page v- 
Bank, 9 Mass. 155; Smith v. Whiting, 12 Mass. 6; and 
Mills v. Bank, 11 Wheaton (U. S.), 431. Such customs, 
however, are valuable directly and only in proportion 
to their continuity, notoriety, and universality; courts 
are extremely reluctant to sanction any merely local 
and provincial usage; thus, in the Alabama case above 
cited, Isbell v. Lewis, the court refused to sanction a 
local custom prevailing in the community where all 
the parties lived (a town of less than ten thousand 
people, and no free mail delivery), to make present- 
ment and demand, and serve notice, by mail, even 
when all the parties lived in that town, because the 
law merchant requires personal service in such cases. 
On the other hand, the Supreme Court of Minnesota, 
in a very recent case (Hastings v. Thompson, 55 N. W. 
Rep. 968), in considering the legal effect of the words 
“with current exchange on New York city,” when 
incorporated in the body of a promissory note, find 
that the weight of authority is against recognizing 
such an instrument as _ being a note at all, but that, at 
the same time, there is a general custom among bank- 
ers, and business men generally, to receive and trans- 
fer such paper as being commercial and negotiable; a 
usage so notorious and universal as to bind all con- 
tracting parties, and demand recognition and enforce- 
ment by the courts, as part of the law merchant. A 
Tennessee case decided in March 1893 (Howard v. 
Walker, 21 S. W. Rep. 897), shows most emphatically 
that a bank usage, when once it has crystallized into a 
rule of law, will be strictly enforced by the courts, 
and that, too, without the slightest regard to its effect 
on the contracting parties; the case is one of peculiar 
hardship, and deserves more than a mere passing no- 
tice; defendant Howard, living at Columbia, Tennes- 
see, through his traveling agent, bought a mule from 
the plaintiff, Walker, living at Centerville, Tennessee; 
in payment, the agent gave a draft on his principal; 
this draft Walker indorsed for collection to the “Bank 
of Centerville ;”’ the Bank of Centerville at once for- 
warded this collection to its Columbia correspondent, 
the “Columbia Banking Company;” immediately on 
receipt of this collection, the Columbia Banking Com- 
pany made demand on Howard, who directed the 
paper to be presented to his banker, the ‘‘Bank of 
Columbia,” where he then had deposits, and this was 
done at once; the Bank of Columbia took up the draft, 
cancelled and delivered it to Howard, charged the 
amount thereof to him, and credited the Columbia 
Banking Company with the same; but no money was 
actually paid, because, over and above the amount of 
this draft, the Bank of Columbia still owed Howard, 
and also, at the close of business on that day, the 
Columbia Banking Company owed the Bank of Co- 
lumbia $2,000 growing out of this and similar transac- 
tions; immediately thereafter, and before the Colum- 
bia Banking Company remitted to the Bank of 
Centerville, the Columbia Banking Company and also 
Bank of Columbia both collapsed suddenly; during 
all these transactions, not a dollar actually changed 
hands, and the vendor received nothing whatever for 
his property, and yet the legal result was to extinguish 
all liability on the part of the vendee, and leave the 
vendor without any remedy whatever. Walker after- 
wards sued Howard, for the value of the property, but 
failed to recover; the court say this—“‘Every business 
man must be held to know the method by which 
nearly all banks in the country transact business, by 
checks, drafts, and certificates of deposit. These 
business transactions are understood to be, and, in 
effect, are the payment of money by one, and its re- 





ceipt by the other bank. Itis impracticable, if not 
impossible, to go through the vain and empty form- 


ality of paying cash, back and forth, by each bank to. 


every other, on every separate check involved in the 
multiplicity of the transactions in which they are 
used. The banks must resort toa method of balane- 
ing accounts, and settling on the basis of results; and 
no man sending a check or draft for collection has 
any reason to expect that his collection will be made 
otherwise than all are made, in this way. It is a 
money settlement, and is the receipt of money in pay- 
ment, in the actual business sense that the law re- 
quires, under the reasonable custom adopted by 
banks, as a necessity, and recognized as such through- 
out the world. It is the recognition and adoption of 
this view which has sustained that greatest of modern 
conveniences, the clearing house system which a con- 
trary one would now overthrow. Neither authority 
nor policy requires an abandonment of it, but, onthe 
contrary, the courts are impelled by both to uphold 
it.” In support of this doctrine, the court cites Mort- 
gage Company v. Tibballs, 63 Iowa, 468, 19 N. W. 
Rep. 319. 
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,1. ADMINISTRATION—Attorney for Estate.—Under the 
statutes of Nevada, itis not a sufficient presentation 
of such a claim to hand it to the ‘‘attorney for the es- 
tate;” at least, not without showing that it actually 
reached the administratrix within the proper time for 
the presentation of claims. There is nosuch officer as 
an attorney of record, orattorney generally, for an es- 
tate. An attorney’s employment with reference to an 
estate must always be in aparticular matter, and with 
that matter his legal connection with the estate ends. 
—DOUGLASS Vv. FOLSOM, Nev., 33 Pac. Rep. 660. 

2. ADMINISTRATION — Executors — Bond Waived by 
Will. — Under Code, § 2025, providing that a testator 
may exempt his executor from giving bond, but 
that bond may be required when any person in- 
terested makes affidavit that such interest will be 
endangered unless security is taken,a petition with 
the will annexed, showing that petitioner is a legatee, 
and alleging that her interest will be endangered un- 
less security is taken, is sufficient.—ALLEN V. DRAPER, 
Ala., 18 South. Rep. 529. 


3. ADMINISTRATION—Parties.—A decree in a bill bya 
widow to compel a settlement by the administrator of 
the estate of her husband will be set aside when the 
minor heirs are not made parties thereto.—PARKER V. 
PARKER, Ala., 13 South. Rep. 520. 

4. ADMINISTRATION—Rights of Widow.—Code, §§ 2354, 
2355, providing for the defeat or reduction of a widow’s 
dower or distributive share in her husband’s property 
in case she has any separate estate, applies, though 
the separate estate consists exclusively of a vested es- 
tate in remainder.—ZACHRY V. LOCKARD, Ala., 13 South, 
514. 


5. ADMINISTRATION— Service of Notice.— Service of 
notice of probate proceedings, made on infant next of 
kin by handing them copies, instead of leaving copies 
with their custodians, is insufficient, and the proceed- 
ings will be set aside on application to that effect.— 
HERRING V. RICKETTS, Ala., 13 Sonth. Rep. 502. 


6. ADMINISTRATOR’S SALE—When Set Aside.—Where a 
mere volunteer institutes probate proceedings on an 
estate in which he has no interest, for the ostensible 
purpose of paying the debts of the estate, but in 
reality to procure the sale of part of the estate to him- 
self, and, by securing the appointment of his own 
agent as administrator, controls the proceeding, and 
accomplishes his purpose, there is such fraud as will 
entitle an innocent parchaser from heirs ofthe dece- 
dent to have the sale, andthe decree confirmatory 
thereof set aside.—BERGIN V. HAIGHT, Cal., 33 Pac. 
Rep. 760. 

7. ADVERSE POSSESSION—Continuity.—Where several 
persons enter upon land in succession the several pos- 
sessions cannot be tacked together so as to make a 
continuity of possession under the law of adverse title, 
unless there is a privity of estate, or the several titles 
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are connected.—LOW V. SCHAFFER, Oreg., 33 Pac. Rep. 
678. 

8. APPEAL—Claim against City.—Under Organic Act, § 
9, which provides that an appeal shall be allowed ‘‘in 
all cases,” from the final decision of the District Court 
tothe Supreme Court, etc., an appeal lies to the Su- 
preme Court from an order of the District Court ap- 
proving claims allowed against the City of Guthrie, by 
a commission appointed pursuant to the provisions of 
Okla. St. art. 1, ch. 14, §4,to pass on and allow claims 
against said city.—TERRITORY V. MAYOR, ETc., CITY 
OF GUTHRIE, Okla., 33 Pac. Rep. 704. 

9. APPEAL—Injunction—Interlocutory Order.—In an 
action for an injunction, it appeared that a contest as 
to entry of certain land occupied by defendant had 
been pr¢ ted by ive steps through the 
United States land offices, and finally decided by the 
interior department in favor of plaintiff; that 
the latter thereupon made homestead entry on the 
land; that afterwards defendant made application for 
a reopening of the case, which was still pending; and 
that defendant refused to permit plaintiff to enter on 
or occupy any portion of such land. Held, that an 
order that, ‘‘until the further order of this court,” 
plaintiff has the right to occupy and improve half of 
the tract, and defendant the other half, and specifying 
the part allotted to each, and thateachis enjoined 
from interfering with the use and occupancy of the 
other, etc., is an interlocutory order, from which an 
appeal will not lie.—HADLEY Vv. ULRICH, Okla., 33 Pac. 
Rep. 705. 

10. APPEAL—Record.—Testimony found in the trans- 
cript on appeal from the Probate Court to the Circuit 
Court cannot, inthe absence of a bill of exceptions or 
agreement making it part of the record, be considered 
by the Circuit Court, or by the Supreme Court on ap- 
peal therefrom.—TRUETT V. WOODHAM, Ala., 13 South. 
Rep. 519. 

ll. APPEALABLE ORDERS.—An appeal! does not lie from 
an order permitting the amendment ofa statement 
used on motion for a newtrial from a judgment refus- 
ing the probate of a will,as such judgment is nota 
‘*final judgment,” within the meaning of Code Civil 
Proc. § 963, subd. 2, providing that an appeal will lie 
from any special order made after final judgment.”— 
IN RE SMITH’S ESTATE, Cal., 338 Pac. Rep. 744. 

12. ARBITRATION AND AWARD — Construction. — The 
agreement between insurer and insured to submit to 
arbitration the amount of damage suffered by fire pro- 
vided that each party should appoint an arbitrator, by 
whom the loss should be ‘‘estimated and appraised in 
detail, together with a third person to be selected by 
them, who shall act as an umpire to decide between 
them in matters of difference only; and the said three 
persons, or any two of them, shall a true return and 
award make,” etc.: Held, thatsuch third person was 
constituted an umpire, and not a third arbitrator to 
act with the other two in making the estimates; and 
this though his decision is not, under the terms of the 
instrument, to be binding, unless concurred in by one 
of them.—HARTFORD FIRE INS. CO. V. BONNER MER- 
CANTILE Co., U. 8. C. C. of App., 56 Fed. Rep. 378. 

13. ASSUMPSIT—Pleading.—In a suit for money had 
and received against an administrator individually, 
but to which he files a plea as administrator, alleging 
a final settlement of his estate, the fact that his plea 
does not state that he has filed his account for final 
settlement does not render the plea defective.—Low- 
ERY V.}DANIEL, Ala., 13 South. Rep. 527. 

14. ASSUMPSIT — Statute of Limitations. — Where a 
vendee of land gives the vendor a written promise to 
pay him ‘‘one-half for which the above lands may sell 
for,” the three-years statute of limitations has ne ap- 
plication to an action for assumpsit on such promise by 
the heirs of the vendor to recover of the vendee one- 
half the amount for which he sold the lands.—WOoTEN 
v. STEELE, Ala., 13 South. Rep. 563. 

15. ATTACHMENT—Judgment by Default.—A recital in a 
judgment entry in attachment that notice was given as 
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required by law is insufficient to sustain a judgment by 
default.—MEYER V. KEITH, Ala., 13 South. Rep. 600. 

16. BAIL BoND—Defense.—It is no defense to an ac- 
tion on a bail bond providing that defendant will ap- 
pear at the next term of the court, and from term to 
term thereafter, that the grand jury did not indict the 
defendant.—STATE V. KYLE, Ala., 138 South. Rep. 538. 

17. BAIL BOND— Obligation of Surety.— The obliga- 
tion of a surety on a bail bond is a continuing one, and 
binds his estate after his death.—UNITED STATES V. 
KEIVER, U.S.C. C. (Wis.), 56 Fed. Rep. 422. 

18. BANKS AND BANKING — Publication of Assets. — 


‘Though St. 1876, p. 729, provides that banking corpo- 


rations shall publish in January and July of every 
year statements of their financial condition, yet, in 
view of the fact that the only penalty provided for 
failure to so publish is that no corporation can main- 
tain an action ‘“‘until” such statement has been pub- 
lished, a publication of a statement before the time 
named in the stetute for the publication ofthe next 
statement is sufficient. — BANK OF BRITISH NORTH 
AMERICA V. MADISON, Cal., 33 Pac. Rep. 762. 

19. BILL OF EXCEPTIONS—Time of Filing. — Under 
Code Civil Proc. ch. 70, art. 24, §5, providing that a 
bill of exceptions must be presented within the time 
allowed by the judge,a bill filed a month after the 
time appointed by the judge will not be considered.— 
RICE Vv. WEST, Okla., 33 Pac. Rep. 706. 

20. CARRIERS— Delivery—Bill of Lading.—A custom 
onthe partof a carrier or of carriers generally at a 
particular place to deliver goods to one other than the 
consignee, who merely holds the bill of lading without 


any indorsement, does not justify such delivery.— 


LOUISVILLE & N. R. CO. V. BaRKHOUSE, Ala., 13 South. 
Rep. 534. 

21. CARRIERS — Live-stock Shipments — Evidence. — 
Where, in an action against a railroad company for 
damages to horses shipped over the T road from A to 
8, andthence by defendant’s road to V, the complaint 
alleges that the horses were in good condition on their 
arrival at 8S, evidence is competent of a memorandum 
made by defendant’s agent at S, in the presence of 
plaintiff, as to their poor and weak condition on such 
arrival.—VICKSBURG, 8S. & P. Ry. Co. v. STOCKING, 
Miss., 13 South. Rep. 469. 

22. CARRIERS OF PASSENGERS — Contributory Negli- 
gence of Passenger. — Where a passenger in passing 
from the station to a train fell over lumber obstructing 
the platform in part, which he knew was on the plat- 
form, but had forgotten at the time he fell, he was 
guilty of contributory negligence.—WooD V. RICHMOND 
&D. R. Co., Ala., 13 South. Rep. 552. 

23. CIRCUIT COURTS OF APPEALS — Jurisdiction. — An 
order of the United States court forthe Indian Terri- 
tory, overruling a demurrer to an interplea, whereby 
athird person claims certain goods seized in attach- 
ment, is not a final judgment, and the Circuit Court of 
Appeals has no jurisdiction to review the same ona 
writ of error.—ROBINSON V. BELT, U.S.C. C. of App., 
56 Fed. Rep. 328. 

24. CLAIM AND DELIVERY — Complaint.—A complaint 
in claim and delivery which shows that plaintiff was 
the owner and entitled to the immediate delivery 
ofthe property two days before the commencement 
of the action is imsuflicient, in that it must show such 
factsto exist at the time the action is commenced.— 
FREDERICKS V. TRACY, Cal., 33 Pac. Rep. 750. 

25. CONFLICT OF LAws—Creek Nation. — In a contro- 
versy which involves the right of a husband to the 
personalty of his deceased wife, both of them being 
citizens of the Creek nation, where there is no showing 
as to what was the law or custom of that nation applica- 
ble to the matter, it is error to presumethat the com- 
mon law was in force therein, and to decide the contro- 
versy according to its rules.—DAVISON V. GIBSON, U. 8. 
c.C. of App., 56 Fed. Rep. 443. 

26. CONSTITUTIONAL Law—Corporations—Annulment 
of Charter.—Const. La. arts. 248, 258, which provide 





for regulating the slaughter of cattle and abolish all 
monopoly features in the charter of any corporation 
existing in the State, did not entirely annul the charter 
of the Crescent City Live Stock Landing & Slaughter- 
House Company, a private corporation, created by 
Act No. 118 of 1869, which gave it the exclusive right to 
slaughter cattle in New Orleans; but they merely 
abolish the monopoly feature, and leave a corporation 
capable of carrying on the business in common with 
all others engaging therein.—PUTNAM V. RUCH, U. 8S. 
C. C. (La.), 56 Fed. Rep. 416. 

27. CONSTITUTIONAL Law — Due Process of Law — 
Fences.—Complainant owned a tract of land which was 
valuable solely for grazing purposes, and from which 
he derived an income by letting itto pasture. Atthe 
time he acquired it the law of South Carolina required 
all owners of cattle and stock to keep them fenced in, 
and gave the owners of lands upon which they might 
trespass the right to distrain and impound them. 
Thereafter the legislature passed an act exempting 
this land, with other tracts, from the provisions of the 
law, the effectof which was to require complainant 
either tofence his whole tract against cattle, or to 
submit to have it trespassed upon, without redress, by 
any cattle whose owners chose to let them run at 
large: Held, that this act is not within the police 
power of the State, and violates the federal constitu- 
tion, inasmuch as it deprives complainant of his 
property without due process of law.—SMITH V. BIVENS 
U. 8. C.C. (8S. Car.), 56 Fed. Rep. 352. 

28. CONSTITUTIONAL LAw—Special Acts.—By Sp. Act 
1891 (St. p. 513), the board of supervisors of San Fran- 
cisco is directed to pay oneC a certain sum, as the 
amount unpaid on contracts for improvement of public 
streets, ‘‘for which he has not been able to obtain 
compensation according to the mode and procedure in 
such cases made and provided by statute,” etc.: Held 
that, as the courts take judicial notice of the fact that, 
under statutory requirements, all contracts for im- 
provement of streets in San Francisco contain the 
express condition that in no case will that municipality 
be liable for any portion of the expenses of such work, 
or for any delinquency of persons or property assessed 
therefor, the act shows on its face to be a ‘‘gift’’ of 
public money to an individual, within the inhibition of 
Const. art. 4, § 31, and hence is void.—CONLIN V. BOARD 
OF Sup’Rs, Cal., 33 Pac. Rep. 753. 

29. CONTRACT—Parol Evidence. — Plaintiff executed 
a written agreement to farnish defendant railroad 
ties, to be delivered atthe points where they were 
needed: Held, in an action for failure of defendant to 
comply with on alleged contemporaneous agreement 
of defendant to haul part of the ties, that such agree- 
ment could not be proven, as it varied the written 
contract.—SCOTT V. NORFOLK & W. R. Co., Va., 178. 
E. Rep. 882. 

30. CORPORATION—Debts—Pledge of Stock.—A debtor 
of defendant bank, who contemplated going into 
bankruptcy, was told by defendant that if he would 
turn over all his property to the bank it would carry 
him through, and he accordingly turned over various 
properties. Three years later the bank, having learned 
that he had corporate stock which had not been turned 
over, demanded it, whereupon he had the stock 
transferred on the books to a trustee for the bank, and 
delivered the stock certificate tothe bank. Nothing 
was said at the time of this last transfer as to the value 
of the stock, oras to crediting him with anything on 
his notes, which were still held by the bank to a large 
amount, and nocredit was given him for any of the 
securities transferred by him, except as they were 
disposed of: Held, that the bank held the stock last 
transferred as collateral security, only, and hence, 
under Civil Code, § 322, was not liable, as a stockholder, 
for the debts of the corporation.—BORLAND V. NEVADA 
BANK OF SAN FRANCISCO, Cal., 83 Pac. Rep. 737. 

81. CORPORATIONS—Directors.—A court of equity will 
inquire into the regularity of an election of directors 
of a corporation only when the question arises inci- 
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dentally and collaterally in asuitof which the court 


has rightful jurisdiction, andthe grant of relief de- 


pends on its decision. — ELLIOTT v. SIBLEY, Ala., 13 
South. Rep. 500. 

32. CORPORATIONS — Ultra Vires Acts.—A California 
corporation was organized, as stated in the articles of 
incorporation, for the purpose of acquiring a certain 
piece of land, laying it out as a town, and reselling in 
lots, blocks, etc., and also of acquiring “street railroad 
or other rights and franchises, telegraph, telephone, 
or other similar franchises, and gas and electric light 
franchises, over the said property, or any part there- 
of:” Held, that the corporation had no authority to 
subscribe for shares of stock in a manufacturing cor- 
poration, and such a subscription was ultra vires and 
void. — PAULY Vv. CORONADO BEACH Co., U. S. C.C. 
(Cal.), 56 Fed. Rep. 428, 

33. CourRTS—Jurisdiction of District Court.—As the 
statutes confer jurisdiction onthe District Court, in 
matters relating to the estates of deceased persons, only 
on appeal from orders of the Probate Court, or in cases 
warranting the interference of equity, the action of 
the District Court in appointing D as administrator of 
an estate, on appeal from an order of the Probate 
Court refusing to appoint S as such administrator, is 
error; the appointment of D not being embraced in the 
order appealed from, nor a matter of equitable cog- 
nizance.—IN RE MOULTON’S ESTATE, Utah, 33 Pac. Rep. 
694. 


34. COVENANTS—Action—Pleading.—A declaration for 
breach of a covenant of good right to convey or of 
seisin need not refer to an outstanding title, nor aver 
an eviction or ouster, but it is sufficient to negative 
the words of the covenant generally. — COPELAND Vv. 
MCADORY, Ala., 13 South. Rep. 545. 


35. CREDITOR’S BILL—Injunction.—When a chancery 
court has granted attachment creditors an equitable 
attachment on goodsin the hands of one other than 
the debtor, as the latter’s property, fraudulently 
transferred, said goods are not within the custody of 
the law, so as to preclude the same court, on a proper 
showing, from granting a creditor at large an injunc- 
tion and receiver in respect to the surplus of said goods 
after discharge of the prior claim.—SACKHOFF V. VAN- 
DEGRIFT, Ala., 13 South. Rep. 495. 

36. CRIMINAL Law—Carrying Concealed Weapons.— 
Since an officer, under Code, § 4262, may without a 
warrant arrest a person for an offense committed in 
his presence, defendant cannot, in a prosecution for 
carrying concealed weapons, object to the testimony 
of a witness that he found such weapon on defendant 
while assisting in his arrest by a constable without a 
warrant. He should at least show that the arrest was 
in fact unlawful. — SEWELL Vv. STATE, Ala., 13 South. 
Rep. 555. 

37. CRIMINAL LAw—Disturbing Public Worship.—On a 
trial for disturbing public worship, under 2 Code, § 
4033, evidence of any act which is willfully done, and 
which by its nature disturbs the worship, is sufficient 
for conviction, though there may have been no intent 
to disturb the assemblage.—SALTER V. STATE, Ala., 13 
South. Rep. 535. 

38. CRIMINAL Law—Forgery.—Since the assignment 
by a public school teacher of salary not yet earned is 
void, the false making of such an instrument does not 
constitute forgery. — PEOPLE V..MUNROE, Cal., 33 Pac. 
Rep. 776. 

89. CRIMINAL LAW—Homicide. —Itis not necessary 
that an indictment for murder state the means with 
which crime was committed. — PEOPLE v. HYNDMAN, 
Cal., 33 Pac. Rep. 782. 

40. CRIMINAL Law — Impeachment of Witness.—The 
testimony of a witness cannot be impeached by evi- 
dence of particular crimes.—LOWERY V. STATE, Ala., 
13 South. Rep. 498. 

41. CRIMINAL Law—Larceny—Pleading and Proof.— 
Where the Code originally defined the crime of larceny 
‘‘in” a storehouse, and prescribed a form for indict- 





ments which described the larceny as “from” a store- 
house, and subsequently the definition of the crime 
was amended by making it read ‘‘from or in” a store- 
house, but the form was not changed, an indictment 
for stealing property “from” a storehouse is supported 
by proof that defendant stole property in a warehouse, 
and was detected and arrested before leaving. — 
BAILEY V. STATE, Ala., 13 South. Rep. 566. 


42. CRIMINAL LAW — Murder in the First Degree.— 
That a homicide shall be murder in the first degree, 
the elements of deliberation, premeditation, etc., need 
to have coexisted but a moment before the killing, 
and to have prompted the fatal act.—GREEN V. STATE, 
Ala., 13 South. Rep. 482. 

43. CRIMINAL PRACTICE — Arrest without Warrant— 
Commitment.—Where an officer arrests a person with- 
out a warrant, as guilty of a felony, and the magistrate 
who investigates the charge finds the offense has been 
committed, and that the accused is probably guilty, a 
commitment, in default of bail, is lawful.—Ex PARTE 
THOMAS, Ala., 13 South. Rep. 517. 

44. CRIMINAL PRACTICE—Breaking into Railroad Cars. 
—On a trial under Code, § 3787, for breaking intoa rail- 
road car ‘‘upon or connected with arailroad in this 
State,” itis not necessary to prove thatthe car was 
‘standing on” the tracks of the railroad company.— 
JOHNSON Vv. STATE, Ala., 18 South. Rep. 503. 

45. CRIMINAL PRACTICE — Gambling.—A complaint 
that ‘‘on the first day of January” and ‘‘on divers days 
thereafter, up to and including the 19th day of Septem 
ber,” defendant ‘‘conducted, opened, and carried on’’ 
a gambling game, does not charge a continuing offense, 
and is certain only as to January ist and September 
19th, since, if the game was ‘‘opened” on the last- 
named date, it must have been closed, or not have 
been ‘‘carried on,” during the previous day, and, as 
this is true of every other day between the dates men- 
tioned, a distinct offense may have been committed 
each day.—PEOPLE V. SULLIVAN, Utah, 33 Pac. Rep. 701. 

46. CRIMINAL PRACTICE — Homicide — New Trial.— 
After aflirmance on appeal of a conviction for murder, 
and remittitur, with direction to appoint a new day 
for defendant’s execution, the tria! court has no au- 
thority to entertain a motion for new trial on after- 
discovered evidence, without leave of the appellate 
court.—STATE V. TURNER, 8. Car., 178. E. Rep. 885. 

47. DEATH BY WRONGFUL AcT—Action by Widow.— 
Where, under Rey. St. § 2150, a widow brings an ac- 
tion for the wrongful death of her husband, for her 
own benefit, and that of others entitled to damages 
forsuch death, she has full authority to control the 
suit, and may, ifshe deem it advisable, remit part of 
the damages awarded by the jury to the persons other 
than herself, for whom she sues.—SOUTHERN Pac. Co. 
Vv. TOMLINSON, Ariz., 33 Pac. Rep. 710. 

48. DEED—Name of Grantee.—Where the name of the 
grantee clearly appears onthe face of the deed, it is 
immaterial that such name was omitted in the grant- 
ing clause.—BaY v. POSNER, Md., 26 Atl. Rep. 1084. 

49. DEED—Signing by Proxy.—Where the signature 
of the grantor is affixed to the deed by another in the 
presence, and at the request, of the grantor, the deed 
is as binding as if he had personally affixed his signa- 
ture.—LEWIS V. WATSON, Ala., 13 South. Rep. 570. 

50. EQuITY PLEADINGS—Supplemental Bill.—A cross- 
bill is one brought by a defendant in a suit against the 
complainant in the same suit, or against other defend- 
ants in the same suit, or against both, touching the 
matters in question in the original bill, and is con- 
sidered as an auxiliary suit, or as a dependency upon 
the original bill, and can be sustained only on matter 
growing out of the original bill. Such cross-bill may 
set up new matter arising subsequently, but still it 
must constitute part of the same defense, or relate to 
the same subject-matter in such a way as to be a de 
fense to the original suit.—LEDWITH V. CITY OF JACK 
SONVILLE, Fla., 13 South. Rep. 454. 

51. EVIDENCE—Res Geste#.—In an action for personal 
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injuries received by plaintiff while working in defend- 
ant’s mine, it appeared that plaintiff was taken to an 
hotel, and on arriving there, about an half an hour 
after the accident, the foreman ofthe mine came in, 
and said: ‘‘How did this happen?’ whereupon a 
miner who was with plaintiff said that ‘‘rock came 
down the raise, and struck him:” Held, that this state- 
ment was admissible as part of the res geste.—LINDER- 
BERG V. CRESCENT MIN. Co., Utah., 33 Pac. Rep. 692. 

62. FEDERAL CoURTS — Injunction — Proceedings in 
State Court.—The Federal Circuit Court has authority 
to enjoin the prosecution ina State Court of a case 
which has been legally removed tothe Federal Court, 
but which the State Court refuses to surrender juris- 
diction over; and, while this authority will not be ex- 
ercised when the question is merely one of inconven- 
ience, yet the injunction will be granted if otherwise 
parties are likely to suffer serious detriment by the 
taking of their property or other irreparable injury.— 
ABEEL V. CULBERSON, U.S. C. C. (Tex.), 56 Fed. Rep. 
329. 

58. FEDERAL CouURTS — Jurisdiction —Citizenship.— 
Where diverse citizenship is sufficiently alleged for 
the purpose of showing federal jurisdiction, but is 
denied by defendant, the burden of proof is on defend- 
ant, and, if no proof is offered, the jurisdiction is sus- 
tained; and this rule is not changed in those States 
under whose statutes (adopted by Rev. St. § 914) the 
denial must be made in the answer.—FOSTER V. CLEVE- 
LAND, C. C. & 8T. L. Ry. Co., U.S.C. C. (N. Y.), 56 Fed. 
Rep. 434. 

54. FEDERAL CouRTs — Jurisdiction — Assignee of 
Note.—The provision that the Federal Courts shall not 
have jurisdiction of an action on a promissory note, or 
other chose in action, by an assignee thereof, unless 
the action might have been maintained in such courts 
if no assignment or transfer had been made. (Act 
Aug. 13, 1888; 25 Stat. 433), does not apply to the in- 
dorsement and transfer by the payee of notes which 
were made to him merely that he might, as agent of 
the maker, raise money forit by negotiating them 
with third persons.—WACHUSETT NAT. BANK V. SIOUX 
City STOVE WorKS, U. 8S. ©. C. (lowa), 56 Fed. Rep. 
321. 

55. FEDERAL COURTS — Writs — Service by Publica- 
tion—Federal Courts.—The mode provided by congress 
for giving the Federal Courts jurisdiction over an ab- 
sent defendant by publication is exclusive of any other 
mode; and where the requirements of this provision 
are not complied with the court acquires no jurisdic- 
tion, and its judgment in the action is absolutely void, 
though publication was made in the mode provided by 
the statutes of the State in which such court sits.— 
BRACKEN V. UNION Pac. Ry. Co., U. 8. C. C.of App., 55 
Fed. Rep. 447. 

56. FEDERAL OFFENSE—Violation of Election Law.— 
Gen. Laws Tex. 1892, ch. 13, provides that any elector 
who declares that he is unable to prepare his ballot 
**shall, upon request, receive the assistance of two of 
the judges inthe preparation thereof,” but does not 
specify how or where the assistance shall be rendered: 
Held, that an indictment charging that onejudge of 
election, acting alone, prepared ballots for electors at 
the table at which the election officers sat, from slips 
handed to him by the electors, without alleging that 
he willfully disregarded his duty, or negligently failed 
to perform it, did not state a violation of said law.— 
UNITED STATES V. DWYER, U. 8S. D. C. (Tex.), 56 Fed. 
Rep. 464. 


57. FRAUDULENT CONVEYANCES — Creditors’ Bil:.— 
Since Code, § 1730, provides that all transfers of per- 
sonal property ‘‘made in trust forthe use of the per- 
son making the same are void against creditors, ex- 
isting or subsequent, of such person,” a bill by cred- 
itors to cancel a bill of sale for fraud is not subject to 
demurrer, though it shows that the debt due one of 
the complainants was contracted after making the bill 
of sale.—O’NEIL V. BIRMINGHAM BREWING CO., Ala., 13 
South. Rep. 576. 





58. INTOXICATING LIQUORS—Illegal Sale.—On a prose- 
cution for the sale of liquor in violation of a local pro- 
hibition law, there was evidence that a person walked 
into defendant’s barber shop while defendant was 
standing at the door, and took a bottle therefrom, 
marked ‘‘Plantation Bitters,’ which really contained 
whisky, leaving money ona chair, which defendant 
afterwards took: Held, that an instruction to find de- 
fendant not guilty if he did not tell the person to get 
the bottle, or sellit tohim, or see him get it, was 
rightly refused.—ROBERSON v. STATE, Ala., 13 South. 
Rep. 533. 

59. INTOXICATING LIQUORS — Sale — Evidence.—Ona 
trial of copartners for selling intoxicating liquor, 
where the prosecution relied on a sale by defendants’ 
clerk, evidence of previous deliveries of liquor by de- 
fendants themselves, which they contended were 
orders which they had bad filled for the accommodation 
of their neighbors, is admissible as tending to showa 
conspiracy to sell liquor, and consequently an ac- 
quiescence in the act of their clerk.—SELLERS V. STATE, 
Ala., 13 South. Rep. 530. 

60. INJUNCTION—Breach of Contract.—Injunction will 
not lie to restrain the breach of acontract whereby de- 
fendant agreed that for the term of five years he would 
use plaintiff's hotel registers in his business, and no 
others, for plaintiff hasan adequate remedy at law.— 
JAMES T. HAIR CO. V. HUCKINS, U.S.C. C. of App., 56 
Fed. Rep. 366. 

61. INNKEEPERS—Guests and Boarders.—The fact that 
an hotel has arule to chargea guest a less rate per 
diem by the week than by the day, and that, if a guest 
had been there longer than a week, he got the benefit 
of the rule, does not show that one who had been at 
the hotel more than a week wasa ‘‘boarder,” rather 
than a ‘‘guest,” it not being shown that he had any 
notice of the rule, or any knowledge of the charges, or 
that any arrangement for a permanent stay had been 
made.—MAGEE V. PACIFIC IMP. Co., Cal., 33 Pac. Rep. 
772. 

62. JUDGMENT—Res Judicata.—A judgment in an ac- 
tion by plaintiff to compel a reconveyance to her of 
certain land, onthe ground that she had conveyed it 
to defendant B intrust to apply the proceeds to her 
support, and that he had failed to execute the trust, is 
a barto a subsequent action by her against the same 
defendants, in which she alleges that defendant B had 
failed to perform a contract to apply a sufficient por- 
tiou ofthe rents for her support, solely in considera- 
tion of which she had conveyed itto him, and asks 
that defendants be directed to reconvey it.—WOOLVER- 
TON V. BAKER, Cal., 33 Pac. Rep. 731. 

63. JUDGMENT — Cancellation— Negligence. — Fraud, 
accident, and mistake are the principal gronnds upon 
which courts of equity act in granting relief against 
legal proceedings and in relieving parties against judg- 
ments at law; but the party asking relief in such cases 
must show that he could not avail himself of such de- 
fense at law, or, if such defense could have been made 
there, he was deprived of an opportunity of present- 
ing the same, without fault on his part, by the fraud 
or circumvention of the opposite party.— HOEY Vv. 
JACKSON, Fla., 13 South. Rep. 458. 

64. JUDGMENT—Lien.—Where a judgment which was 
rendered against a decedent before his death is regis- 
tered in the office of the probate judge, as required by 
Act Feb. 28, 1887, the lien is not destroyed by the death 
of the judgment debtor, and his lands descend to his 
heirs incumbered with such lien, though no execution 
was issued thereon for more than an entire term 
before such debtor’s death, and none was in the hands 
of the sheriff at that time.—ENSLEN V. WHEELER, Ala., 
13 South. Rep. 478. 

65. JURISDICTION—Indorsee of Promissory Note.—If 
the citizenship of the original payee of a promissory 
note is material to jurisdiction of an action by an in- 
dorsee against the maker, the plaintiff must affirma- 
tively plead it; and, if the record contain no allegation 
thereof, the court will, forthe purpose of disposing of 
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a demurrer to the complaint on the ground that the 
assignor could not have maintained suit, assume that 
the original parties to the note were, atthe time of 
bringing the action, citizens of the same State.—UNITED 
STATES NAT. BANK OF NEW YORK V. MCNarIR, U. 8. C. C. 
(N. Car.), 56 Fed. Rep. 323. 

66. LANDLORD AND TENANT — Unlawful Detainer. — 
Code Civil Proc. § 1161, provides that atenant of real 
estate for aterm less than life is guilty of unlawful 
detainer where he remains in possession after the 
expiration of histerm without permission, but in the 
case of tenancy at will it must first be terminated by 
notice: Held that, where a tenant from year to year 
is notified before the termination of his lease that it 
willnot be renewed, an action for possession can be 
maintained without previous notice or demand. — 
MCKISSICK V. ASHBY, Cal., 33 Pac. Rep. 729. 

67. MANDAMUS — Dismissing Criminal Information.— 
Pen. Code, § 1382, subd. 2, provides that “if a defendant 
whose trial has not been postponed upon his applica- 
tion isnot brought to trial within 60 days after the 
filing of the indictment or information,” the court 
must order the prosecution to be dismissed, unless 
good cause to the contrary is shown: Held, that 
mandamus does not lie to compel such dismissal. — 
STRONG V. GRANT, Cal., 33 Pac. Rep. 733. 

68. MARRIAGE SETTLEMENT—Statute of Frauds.—Parol 
evidence of the circumstances under which a written 
antenuptial contract was made is admissible, though 
the statute of frauds provides that an agreement in 
consideration of marriage, except the mutual promise 
to marry, shall be void unless in writing. — NORTH 
PLATTE MILLING & ELEVATOR CO. Vv. PRICE, Wy., 33 
Pac. Rep. 664. 

69. MASTER AND SERVANT — Injuries to Employee— 
Assumption of Risk.—It is not necessary, in order to 
bring a case within therule that an employeris not 
responsible to those in his employ for injuries caused 
by the negligence or misconduct of a fellow-servant, 
that the servant who causes andthe one who suffers 
the injury should be at the time working together in 
thesame particular work. It is sufficient if they are 
in the employment of the same master. engaged in the 
same common enterprise, and both employed to per- 
form duties tending to accomplish the same general 
purpose.—SOUTH FLORIDA R. CO. V. WEESE, Fla., 13 
South. Rep. 436. 

70. MASTER AND SERVANT — Pleading — Variance.—In 
an action for personal injuries, plaintiff alleged that 
at the time he was injured he was in the employ of two 
railroad companies (defendants). The evidence showed 
that the companies employed a common agent ata 
railroad crossing who had charge of the common 
office, and the freight of both companies, and who had 
under him ayard master, who employed plaintiff as 
switchman. The E Co. empioyed the yard master and 
plaintiff; the LCo. paying one-halfthe expenses. At 
the time of the injury, plaintiff was coupling cars ina 
train forthe LCo.: Held, that at the time he was not 
in the employ of the E Co., and the variance was fatal. 
—DEAN V. EAST TENNESSEE, V.&G. Ry. Co., Ala., 13 
South. Rep. 488. 

71. MECHANIC’s LIEN.—In an action to enforce alien 
for materials furnished for the erection of an hotel, 
the judgment declared alien onthe building and the 
material therein and thereabout, and on the lot. A 
petition for an order commanding the issue of a second 
writ for the sale of the material alleged that the 
building and lot had been sold, but that a balance 
remained unpaid on the judgment: Held, that the 
order was properly refused where it was not shown in 
the petition or in the judgment that the material had 
any connection with the erection of the building, or 
was intended to be used therein. — LEE V. KING, Ala., 
13 South. Rep. 506. 

72, MECHANICS’ LIENS—Repeal of Statute.—Code 1886, 
§ 3048, providing that a mechanic’s lien may be enforced 
by billin equity if the amount involved exceeds $100, 
is not in conflict with Acts Feb. 12, 1891, §8, giving the 








Circuit Court jurisdiction of actions to enforce liens of 
such amount, as there is no inconsistency in giving a 
remedy in law and onein equity; consequently the 
former section is aot affected by section 9 of the latter 
act, providing for the repeal of all laws in conflict with 
its provisions.—COLBY Vv. ST. JAMES COLORED M. E. 
CHURCH, Ala., 13 South. Rep. 515. 

73. MINING CLAIMS—Trespass and Waste—Injunction. 
—An injunction will lie to restrain trespass on and 
waste of a quartz ledge in a mining claim, the remedy 
at law being inadequate.—ALLEN V. DUNLAP, Oreg., 33 
Pac. Rep. 675. 

74. MORTGAGE—Misstatement as to Debt.—A mortgage 
in terms given as security for the payment of $2,500, 
and “of such additional sums as may be loaned by 
said mortgagee to said mortgagor before the discharge” 
thereof, is effective to secure notes afterwards given 
for loans made before the execution of the mortgage, 
as against a subsequent judgment creditor, who is not 
prejudiced by such misstatement on the face of the 
mortgage.—D’OYLY V. Capp, Cal., 33 Pac. Rep. 736. 

75. MUNICIPAL CORPORATIONS — Change of Street 
Grade.—Under Const. 1875, art. 14,§7, requiring cor- 
porations invested with the rights of eminent domain 
to ‘‘make just compensation for the property taken, 
injured, or destroyed by the construction or enlarge- 
ment of its works, highways, or improvements,” a 
town is liable for damages caused by so changing the 
grade ofa street as to prevent the natural flow of water 
from adjacent lots.—TOWN OF AVONDALE Vv. MCFAR- 
LAND, Ala., 13 South. Rep. 506. 

76. MUNICIPAL CORPORATIONS—Construction of School - 
houses.—Under Act March 19, 1889, authorizing cities 
to issue bonds for public buildings, and designating 
the city council as the body to decide on the necessity 
of calling an election to vote on the subject of issuing 
bonds, the city of Oakland may issue bonds to build 
school houses though, its charter vests the government 
of the school department in a board of education, and 
anthorizes the board to “build school houses,” but 
does not authorize it to contract debts exceeding in 
any one year the revenue provided for that year.— 
WETMORE V. CITY OF OAKLAND, Cal., 33 Pac. Rep. 769. 


77. MUNICIPAL CORPORATIONS—Offer of Reward.—The 
city charter of Lancaster authorizes the councils to 
transact business by an order or resolution, and pro- 
vides that it shall not be necessary for any order or 
resolution to be presented to the mayor for his ap- 
proval: Held, that a resolution by the select and 
common council, directing the mayor to offer a reward 
forthe conviction of any person setting incendiary 
fires, is binding on the city only during a reasonable 
time, and that 17 years after the date of the resolution 
and 10 years after the last proclamation thereunder, is 
not such a reasonable time. — SHAUB V. CITY OF LAN- 
CASTER, Penn., 26 Atl. Rep. 1067. 


78. MUNICIPAL CORPORATIONS—Sewer Assessments.— 
In a proceeding by a manufacturing company for relief 
from a sewer assessment, it appeared that the company, 
by permission of the city, constructed a private sewer 
with an outlet on flats between high and low water 
mark; that 10 years later the city construeted a system 
of sewers, and necessarily intersected the company’s 
sewer; that the company acquiesced in the connection 
thus made, and thereafter the city sewer furnished the 
outlet for the company’s drains; and that the discharge 
of the company’s sewage on the flats was detrimental 
to public health: Held, that the company was not 
entitled to be released from the assessment on the 
ground that it had a proper, sufficient, and independ- 
ent private sewer.—SARGENT V. CITY OF NEW HAVEN, 
Conn., 26 Atl. Rep. 1058. 


79. MUNICIPAL CORPORATION—Street-paving Contract. 
—A requirement in a street-paving contract that a 
contractor shal] keep the street in repair for five years 
imposes an additional burden on the property owners, 
and therefore yitiates the assessment made under it, 
unless such requirement is authorized by the statute 
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providing for the letting of contracts for street im- 
provements.—EXCELSIOR Pav. CO. V. PIERCE, Cal., 33 
Pac. Rep. 727. ; 

80. NATIONAL BANKS — Insolvency. — A corporation 
which holds certain shares of stock ina national bank 
as collateral security for a loan, and is carried on the 
registry of the bank as the holder of such stock ‘‘as 
pledgee,” is not subject, on the bank’s insolvency, to 
the statutory liability of a stockholder. — PaULy V. 
STATE LOAN & TRUST CO., U. 8. C. C. (Cal.), 56 Fed. Rep. 
430. 

81. NEGOTIABLE INSTRUMENT — Blank.—A blank in- 
dorsement of a note by one nota party thereto is, so 
long asthe note remains inthe hands of the payee, 
void under the statute of frauds, as an undertaking to 
answer for the debt, default, or miscarriage of another, 
for which no consideration was expressed. — HOOD Vv. 
ROBBINS, Ala., 13 South. Rep. 574. 


82. NEGOTIABLE INSTRUMENT—Defense.—In an action 
on notes made by defendants, the answer alleged that 
the notes were given for the deferred payments for 
land purchased of plaintiff on a contract by which it 
was agreed that, if defendants failed to comply with 
the terms thereof, plaintiff would be released from all 
obligations to convey the land to them, and that 
plaintiff has not executed to defendants the deed of 
theland: Held, thatthe answer constitutes a complete 
defense to the action, and the finding of fact that the 
same is true is sufficient to support a judgment for 
defendants.—NAFTZGER V. GREGG, Cal., 33 Pac. Rep. 757. 

88. NEGOTIABLE INSTRUMENTS—Notice of Protest.—An 
executor named in a will, though not yet approved by 
the court, is a personal representative, within the 
meaning of Civil Code, § 3145, providing that notice of 
protest of a note may be given, in case of the death 
of the person otherwise entitled to notice, to one of 
his personal representatives.—DREXLER V. MCGLYNN, 
Cal., 33 Pac. Rep. 773. 

84. NEGOTIABLE INSTRUMENT—Sunday.—In an action 
ona note dated on Sunday, the burden is on plaintiff 
to show that it was infact executed on aday which 
was not Sunday.—HAUERWAS V. GOODLOE, Ala., 13 
South. Rep. 567. 

8. NEW TRIAL—Surprise.—A new trial onthe gound 
of surprise in that defendant supposed that the action 
had been settled with the exception of costs by a note 
which he had given, will not be granted, where the 
papers on the application show that he did not make 
known to his attorney his grounds of defense, and did 
not move for continuance, but announced ready, and 
went to trial.—BARRON V. ROBINSON, Ala., 13 South. 
Rep. 476. 


86. OKLAHOMA — Settlement by Whites — Revival of 
Laws.—When the country of Oklahoma was originally 
set apart for the Indians, the previous laws made for 
the government ofthe whites and in force there were 
withdrawn, and the subsequent settlement of the 
country by whites after the purchase of the lands 
from the Indians did not revive those laws.—BLACcK- 
BURN V. CITY OF OKLAHOMA CiTy, Okla., 33 Pac. Rep. 
708. 

87. PARTNERSHIP — Articles — Testamentary Disposi- 
tion.—An uncle and nephew went into articles of part- 
nership for the practice of medicine, by which it was 
agreed that, “inthe event ofthe death of the senior 
member of the firm, all his property, personal and 
otherwise, which he held in partnership at the time of 
his death, should go to the junior partner:” Held, 
that this was not a testamentary disposition of the 
property, and hence it was capable of enforcement in 
equity, although not executed with the formalities 
required in a will.— MCKINNON V. MCKINNON, U. 8. C. C. 
of App., 56 Fed. Rep. 409. 


88. PARTNERSHIP — Exemptions.—W here one member 
of a partnership, who is insolvent, sells, for cash, his 
entire interest in the firm to his copartner, the pur- 
chasing partner cannot hold the property as exempt, 
against a creditor of the partnership, though the part- 





nership assets are less than $1,000 in value.—AIKEN vy. 
STEINER, Ala., 13 South. Rep. 510. 

89. PAYMENT — Setting Off Accounts.—Plaintiff firm, 
after selling its stock of goods to defendants, dissolved; 
it being agreed that all debts due the firm should be 
paid totwo members thereof,—Cand W. Subsequently, 
C and W having a claim against defendants for $200, 
and defendants holding a due-bill of C, W, and 
another person for $300, it was agreed that this due-bill 
should be accepted by C and W in payment, pro tanto, 
of defendants’ gross indebtedness to them and plaintiff 
firm, and the balance was paid to C and W in money: 
Held, that the acceptance of such due-bill by C and W 
did not constitute payment of plaintiffs’ claim.—Brun- 
SON V. MCLENDON, Ala., 13 South. Rep. 523. 

90. PLEADING — Affidavit of Defense—Waiver.—In an 
action of assumpsit, in a Federal Court in Pennsylvania, 
where, after an affidavit of defense is filed, plaintiff, 
pursuant to the seventh section of the State procedure 
act of May 25, 1887, moves the court to direct the entry 
of a plea in behalf of defendant, which is accordingly 
done, this constitutes a waiver of his right to move for 
judgment onthe ground of the insufficiency of the 
affidavit of defense.—EDISON GENERAL ELEOTRIC Co. Vv. 
JOHNSTOWN ELECTRIC LIGHT Co., U. S.C. C. (Penn.), 
56 Fed. Rep. 456. 

91. PLEADING — Amendment — Action for Wrongfu! 
Death.—Where, in an action against a railroad com- 
pany for causing the death of an employee, the origina) 
petition proceeds entirely on the ground of the com- 
pany’s negligence in employing an engineer of known 
incompetence, an amendment which alleges that the 
engineer was negligent, and that he and the deceased 
were not fellow-servants, does not introduce a new 
cause of action, but is only an amplication of the 
original one, and isa proper amendment.—SMITH v. 
MISSOURI Pac. Ry. Co., U. 8S. C.C. of App., 56 Fed. Rep. 
458. 


92. PLEADING—Assumption of Contract.—A complaint 
which alleges that plaintiff made a contract with a 
water company to furnish it with water fora certain 
period, and that the company sold its rights in the 
contract to defendant, who ‘‘assumed” the contract, 
and ‘‘substituted itself for the old company,” fur- 
nished water, and collected rates, sufficiently alleges 
an assumption of the contract on the part of defend- 
ant.—HORSKY Vv. HELENA CONSOLIDATED WATER CO., 
Mont., 33 Pac. Rep. 689. 

93, PLEADING—Set-off.—Under Code 1880, § 1551, pro- 
viding the ‘‘defendant may plead and set-off against 
the demand of the plaintiff any debt or demand which 
he may have against the plaintiff,’ defendant, in as- 
sumpsit for goeds sold, may set-off an amount due 
him from plaintiff arising out of a previous transac- 
tion, in which he had paid plaintiff for more and differ- 
ent goods than he had actually received.—WILKINSON 
v. SEARLS, Miss., 13 South. Rep. 470. 

94. PLEADING — Statute of Frauds.—The statute of 
frauds is not available as a defense under a plea of the 
general issue.—SMITH V. PRITCHETT, Ala., 13 South. 
Rep. 569. 

95. PRINCIPAL AND AGENT — Brokerage — Compensa- 
tion.—Where one employed to sell mining land, he to 
receive allover a certain amount, devotesa large 
amount of time thereto, and performs labor and in- 
curs large expenses to effect it, and is permitted to do 
so for a period of years, he is entitled to recover ona 
quantum meruit for his time, labor, and expenses, if his 
authority is revoked.—JAEKEL V. CALDWELL, Penn., 26 
Atl. Rep. 1063. 

96. QUIETING TITLE—Foreclosing Lien of Street As- 
sessment.—Where neither the personal representa- 
tives nor the heirs of a decedent are made parties to 
an action to foreclose the lien of a street assessment 
upon the land of the estate, the title of one claiming 
under the judgment of foreclosure is inferior to that 
of one who, with knowledge of such judgment, enters 
into possession by virtue of a subsequent deed from 
the administratrix under a sale had in pursuance of an 
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order of the Probate Court.—Woop Vv. CURRAN, Cal., 
33 Pac. Rep. 774. 

97. QUIETING TITLE — Laches.—Where complainant 
procured aloan of defendant on certain land, repre- 
senting that his wife had joined in the due execution 
and acknowledgment of the mortgage, had allowed 
him to foreclose, and had rented the land from him 
after purchase at foreclosure, and executed notes to 
him for the rent during several years, a bill by him to 
quiet title to the land, on the ground that his wife had 
not signed the mortgage, will be dismissed.—GIDDENS 
v. BOLLING, Ala., 13 South. Rep. 511. 

98. RAILROAD COMPANIES—Appointment of Receiver. 
—H was appointed of the receiver C.R.Co., in accord- 
ance with the prayer of a bill by that company alleging 
that itoperated and controlled several lines of railway, 
among others the P. R. Co., was unable to pay the in- 
terest on its bonds, and that a receiver was necessary 
inorder to prevent dismemberment and disastrous 
litigation. Thereafter A filed a petition in the cause 
showing his appointment as receiver of the P. R. Co. 
by a State Court after the appointment of H as receiver 
ofthe C.R. Co., and praying that H be directed to 
surrender the road to petitioner: Held, the ©. R. Co., 
being merely a creditor of the P. R. Co., and a majority 
stockholder therein, but having no rights of owner- 
ship inthe property of the road, had no right to its 
possession and control, and, asthe receiver of the C. 
R. Co. had no greater rights, thatthe prayer of the 
petition must be granted.—CENTRAL RAILROAD & BANK- 
ING CO. V. FARMERS’ LOAN & Trust Co., U. S. C. C. 
(Ga.), 56 Fed. Rep. 357. 

99. RAILROAD COMPANIES — Injuries to Contractor— 
Respondeat Superior.—Where a railroad company 
employs a contractor to plow fire guards along its 
right of way, as provided by Gen. St. § 2796, and in- 
structs him that, where entry upon other land than 
that of the company was necessary for that purpose, 
he must obtain the owner’s consent, the company is 
not liable where the contractor enters upon an abut- 
ting owner’s land without his consent, and plows his 
land, injuring his fences in so doing.—CHICAGO, R. I. & 
P. Ry. Co. v. FERGUSON, Colo., 33 Pac. Rep. 684. 


100. RAILROAD COMPANIES—Negligence—Frightening 
Horses.—Where the steam is allowed to escape from 
an engine in order to slow up, as is necessary, to make 
asharp curve inthe track,and a mule driven on a 
road running parallel thereto is frightened thereby, 
and runs away, the railroad company is not liable.— 
OXFORD LAKE LINE V. STEADHAM, Ala.,13 South. Rep. 
Rep. 553. 


101. RAILROAD COMPANIES — Negligence.—Where a 
locomotive engineer leaves his engine to the manage- 
ment of an inexperienced fireman while a flying switch 
is being made with such engine under the direction of 
the conductor, and a brakeman is killed by reason of 
the improper management of the engine by such fire- 
man, the railroad company is guilty of negligence. 
NORFOLK & W. R. CO. V. THOMAS’ ADM’R., Va., 178. E, 
Rep. 884. 


102. RAILROAD COMPANIES—Negligence—Receivers.— 
1Gen. St. Kan. 1889, par. 1251, provides that ‘every rail- 
road company organized or doing business in this 
State shall be liable for all damages done to any em- 
ployee of such company, in consequence of any neg- 
ligence ofits agents, or by any mismanagement of its 
engineers or other employees, to any person sustain- 
ing such damage:” Held, that the right of a baggage 
man under this statute to damages foran injury re- 
sulting from the negligence of other train men is in no 
wise affected by the fact that the railroad is at the 
time in the custody of a receiver, and operated by 
him.—HORNSBY V. Eppy, U. 8. ©. C. of App., 56 Fed. 
Rep. 461. 


+ 103. RAILROAD COMPANIES — Negligence—Overhang- 

ing Structures.—Railway companies are under an ob- 
| ligation to all persons who have a right to be on top of 
xz trains in the discharge of any duty toso con- 














struct overhead bridges that they will not cause any 
peril that can easily and without any great outlay be 
avoided; and if any dangerous overhanging structures 
are for any reason maintained, it is the company’s 
duty, in the exercise of ordinary care, to give warning, 
either verbally or by suspended ‘‘whip lashes,” to 
persons thus exposed.—CHICAGO, M. & ST. P. Ry. Co. 
Vv. CARPENTER, U. 8. C. C. of App., 56 Fed. Rep. 451. 

104. SALE—Conditional Sales—Mortgage.—On a sale 
of machinery, notes were given in payment, the title 
to the property to remain in the vendor until the notes 
were paid. A mortgage was given on other property 
to secure the notes. All the notes were payable on 
default of either: Held that, on default in paymentof 
the notes, the fact that the vendor had foreclosed the 
mortgage is no defense to an action by him to recover 
the property, the proceeds of the foreclosure being in 
sufficient to pay the notes.—MONTGOMERY IRON WORKS 
Vv. SMITH, Ala., 13 South. Rep. 525. 

105. SALE — Loss in Transit.—Where goods are de- 
livered to a common carrier under a contract of sale 
giving the purchaser the right to return certain of 
them incase they didnot prove satisfactory, and the 
goods are lost in transit, the vendor may recover their 
price from the purchaser, asthe tifle passed on de- 
livery to the carrier, subject to the exercise of the 
option to return.—FOLEY V. FELRATH, Ala., 13 South. 
Rep. 485. 

106. SCHOOL DISTRICTS — Taxation.—The power to 
assess a special tax in school districts of the third 
class being vested by Gen. St. §§ 3036, 3057, 3058, as 
amended by Acts 1887, p. 398, § 29, inthe electors, an 
assessment by directors is unauthorized, anda levy 
thereon void.—BOARD OF COM’RS OF PROWERS COUNTY 
v. PUEBLO & A. V. R. Co., Colo., 83 Pac. Rep. 682. 

107. SPECIFIC PERFORMANCE — Estoppel.—Where a 
person who contracts to buy land refuses to accept a 
warranty deed when tendered, on account ofan al- 
leged defect in the title, he cannot subsequently, while 
the alleged defect still exists, maintain an action for 
specific performance on a demand and a refusal to 
convey .—GOLDTHAIT V. LYNCH, Utah, 38 Pac. Rep. 699. 

108. SPECIFIC PERFORMANCE—Mistake.—In a suit for 
specific performance of a contract by which defendant 
agreed to pay $27,000 for land subject to a ground rent 
worth $10,000, defendant may show that the negotia- 
tions were that the land was to be free from incum- 
brances, and that the provision in the contract was a 
mistake, of which he immediately notified plaintiffs.— 
KRAFT V. ELGAN, Md., 26 Atl. Rep. 1082. 


109. TAXATION—Board of Equalization—Assessment, 
—Where an owner of property subject to taxation fails 
to see that it is listed by the assessor and properly 
valued, the law authorizes the board of equalization 
to put it on the assessment roll, and place a valua- 
tion thereon; and it is the duty of the property owner, 
if he desire to be heard on his right to a deduction for 
indebtedness, to appear before the board at the time 
and place specified in the notice of its meeting.—RAamMP 
v. MARION COUNTY, Oreg., 33 Pac. Rep. 681. 

110. TAXATION—Corporate Stock.—Where a domestic 
coal mining company owns all the stock of a railway 
company built to convey products of the mines to 
market, and the railway company has been taxed un- 
der Act June 1, 1889, § 21, on the appraised value of its 
capital stock, the mining company cannot, as the 
holder of the stock of the railway company, be asses- 
sed with the sum already paid by that company; since, 
under section 1 of said act, corporate stock is taxable 
in the hands of the holders thereof only when the cor- 
poration does not fall within the provision of section 
21.—COMMONWEALTH V. FALL BROOK COAL Co., Penn., 
26 Atl. Rep. 1071. 

1ll, TAXATION — Franchise of Water Company.— 
Where a water company is chartered to supply a cer- 
tain county and city therein with water, the mere fact 
that the pipes of the company pass through the ad- 
joining county does not make the company’s franchise 
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taxable there.—SPRING VAL. WATER- WORKS V. BARBER, 
Cal., 33 Pac. Rep. 735. 

112. TaxaTIoON—Second Payment.—Where property is 
erroneously sold for taxes which have already been 
paid by the owner, andthe purchaser again pays the 
same, it isa payment ‘‘more than once,” within the 
meaning of Pol. Code, § 3804, as amended by Act March 
19, 1889, providing that “‘any taxes, per centum and costs 
paid more than once, or erroneously or illegally col- 
lected, may by the order of the board of supervisors be 
refunded by the county treasurer.”—HAYES Vv. LOS 
ANGELES CounTY, Cal., 33 Pac. Rep. 766. 

118. TAXATION — Void Assessments — Relief. —Eyuity 
will not give relief against a tax for street improve- 
ments levied under a valid act, though the proceed- 
ings were void, where plaintiff makes no offer to pay 
any part of the tax, though his compluint impliedly 
admits that some part thereof ought in fairness to be 
paid.—EASTERBROOK V. O’BRIEN, Cal., 33 Pac. Rep. 755. 

114. Tax TITLE—Statute of Limitations.—Hill’s Ann. 
Laws, § 2840, providing that any proceedings for the 
recovery of lands sold for taxes shall be commenced 
within three years from the time of recording tax deed 
of sale, and not afterwards, may be invoked in behalf 
of a tax title purchased in good faith, though such 
title would be void in the hands of the grantor because 
ofa fraudulent agreement between such grantor and 
the owner thatthe sale for taxes be made for the pur- 
pose of cutting off an existing mortgage lien.—NICKUM 
Vv. GASTON, Oreg., 33 Pac. Rep. 671. 

115. TaxEs—Tender.—Where onetenders money to a 
collector for taxes for several years, the fact that he 
declines to pay costs demanded in connection there- 
with, for certain years, furnishes no ground forthe col- 
lector’s declining to receive the money tendered for 
the other years.—DUVALL V. PERKINS, Md., 26 Atl. Rep. 
1085. 

116. TELEGRAPH COMPANY.—Where a telegraph oper- 
ator accepts a message for transmission, the fact that 
there is no office at the place to which it is to be sent 
does not relieve the company from its liability for fail- 
ure to transmit and deliver.—WESTERN UNION TEL. 
Co. V. JONES, Miss., 13 South. Rep. 471. 

117. TELEGRAPH COMPANIES—Suit in Federal Courts— 
Taxation.—A telegraph company which has accepted 
the provisions of the act of July 24, 1866, ‘‘to aid in the 
construction of telegraph lines,’ thereby becomes an 
agent of the federal government, and is entitled to 
maintain a suit in the Federal Courts to enjoin the col- 
lection of a State tax, which it alleges will imperil its 
existence, though the amount in controversy is not 
sufficient to sustain the jurisdiction of such courts on 
the ground of diverse citizenship.—WESTERN UNION 
TEL. Co. Vv. CITY COUNCIL, U. 8. C. C. (S. Car.), 56 Fed. 
Rep. 419. : i 

118. TRESPASS—Complaint.—A complaint in an ac- 
tion for a trespass upon premises occupied by plaint- 
iff, resulting, as alleged, in the destruction of her prop- 
erty and business, and causing her mental and phy- 
sical distress, which does not aver the value of the 
property destroyed, and the amount of damage to her 
premises and business, is bad on demurrer.—MALLORY 
v. THOMAS, Cal., 33 Pac. Rep. 757. 

119. TRUSTS — Construction.—Where property was 
left in trust, with provisions forthe payment out of 
the proceeds of various sums to several institutions in 
the order named, with residue to other institutions, 
interest will not be allowed, tothe detriment of the 
residue, toone of the institutions for which a special 
sum was to be paid, where for atime there were no 
funds from which topay the institution, and where, 
after that, delay in payment was due to its unauthor- 
ized refusal to accept anything unless the entire 
amount was paid to it inalump sum.—FLoyD Vv. Davis, 
Cal., 38 Pac. Rep. 746. 


120. VENDOR’S LEIN—Waiver.—Tbe taking of « note 
with « personal surety for the price of land constitutes 
a waiver ofthe vendor’s lien thereon, even though 





the note contained a recital that it was given for part 
of the price, where such recital was mere inducement 
for a provision in the note reserving to the maker the 
rightto pay off any lien existing on the land.—Ham- 
METT V. STRICKLIN, Ala., 13 South. Rep. 573. 


121. WATERS — Boundaries — Riparian Rights. — The 
riparian act of December 27, 1856 (section 454, 455, Rev. 
St.), does not include riparian or littoral proprietor- 
ships on all navigable waters, but only those on a 
navigable stream, bay of the sea, or harbor.—DUMASs V. 
GARNETT, Fla., 13 South. Rep. 464. 


122. WATER COMPANIES—Contraet with City.—Where 
a water company enters into a contract with a city to 
supply the city, and the inhabitants thereof, with 
well-settled and wholesome water, for domestic pur- 
poses, and also for the extinguishment of fires, and 
other public purposes, and the city, in consideration 
thereof, agrees to pay hydrant rentals for the use of 
certain hydrants for the extinguishment of fire, flush- 
ing of gutters, and other city purposes: Held, that in 
an action brought to recover the contract price for 
supplying water to the city at the hydrants, where no 
claim to recover as upon quantum meruit is made by the 
plaintiff, the plaintiff must prove substantial compli- 
ance with the contract, not only with reference to the 
quantity of water furnished, but the quality as well, 
before it can recover at .all.—WINFIELD WATER Co. yv. 
CITY OF WINFIELD, Kan., 33 Pac. Rep. 714. 


123. WATER COMPANIES—Contracts with Town.—Act 
Cal. March 10, 1866, § 12, incorporating the town of §8, 
conferred on the trustees of the town power to provide 
for the prevention and extinguishment of fires, and to 
supply it with fresh water. Section 14 prov’des that 
they should have no power to contract debts in excess 
of $400, unless an amount of money sufficient to meet 
them was actually in the treasury, unappropriated to 
other purposes: Held, that the trustees might make 
such contract as they deemed expedient with individ- 
uals who would undertake to furnish asupply of water, 
and a provision in such contract that such individuals 
should have the unrestrained right to fix the rates to 
be charged for water furnished, so long as the same 
were general, is valid.—SANTA ANA WATER CO. Vv. TOWN 
OF SAN - BUENAVENTURA, U.S.C. C. (Cal.), 56 Fed. Rep. 
389. 


124. WiLt—Construction.—Testator, 21 years old, and 
not alawyer, devisedto his aunts Mand B by holo- 
graphic will, “all the real property which I hold jointly 
with them;” and to K, ‘‘all that property which is 
owned by me in the block,” particularly described, 
“excepting therefrom that portion which I hold jointly 
with M and B, and which has hereinbefore been be- 
queathed tothem.” He also directed that in case he 
survived both his aunts the property devised to them 
should be sold, and the proceeds distributed to certain 
charities. He had title to allthe land described, but 
his aunts were entitled tothe income of an undivided 
half of a certain portion of it during their lives or the 
life of either of them, under his mother’s will. He 
survived his aunts: Held, that the devise to K did not 
include that part of the land, from the undivided half 
of which testator’s aunts were entitled to the income. 
—IN RE PEARSONS’ ESTATE, Cal., 33 Pac. Rep. 751. 


125 WILLS—Validity.—A will executed in this State 
inthe year 1885, purporting to devise both real and 
personal estate within this jurisdiction, but signed by 
only two subscribing witnesses, is valid as to the per 
sonalty, if valid in other respects, though inoperative 
as to the real estate. The statute did not undertake to 
prescribe the mode of executing wills in reference to 
the disposition of personal property, further than to 
regulate the revocation of such wills when written, and 
the establishment of nuncupative wills. In other 
respects the common lawrule contrulled the execution 
of wills concerning personal property, and, according 
to this rule, such wills, when written, required no 
witnesses to their execution.—HAYSs VY, ERN»T, Fla., 18 
South. Rep. 451, 





